








INDEX. 


ACCOUNT. 


lL. Open account—A demand arising out of contract, the terms of 
whieh have not been agreed on between the parties, whether it 
consists of one item or more, ts an open account, within the bar et 
the statute of limitations of three vears: so, also. is a demand for 
personal or professional services rendered, the value of whieh can 
only be recovered ona quantum mera, but a claim for money 
paid on request, under circumstances from which the law implies 


a promise to repay,is not an open account. Gayle s dance + 
Johnston, 54. 
Nae b propessioual services of phusician \ demand ior protes- 


sional services as a physician, rendered to the intestate mn his life- 
time, is an open account, When the value of the services was not 
agreed on between the parties: and the frequent expressions and 
declarations of the intestate, showing an anxicty that the claim 
should be paid, but not admitting an indebtedness in any particu- 
lar sum, can not change the character of the demand. 74. 254. 

3. Saie; burial erp nses.—Burial expenses of the decedent, which 
bp essarily devolve on his friends and relations before the grant of 
a. ‘inistration, are regarded as money paid on the request of the 
personal representative, and the law implies a promise on his part 
to repay it; and a claim for such expenses, so paid, is not an open 
account. Lh, 254. 


ACTION. 


1. When action lies for money had aud receieod.—An action for money 
had and received is an equitable remedy, and lies whenever the 
defendant has received money which in good conscience he ought 
not to retain, and which, e2 aque et bono, belongs to the plaintiff. 
P. & M. Insurance (Mo. v. Tunstall, 14. 

Same ; by mortgagor against mortgagee ; lies when.—When mort- 
gaged property has been sold under a power in the mortgage, and 
the proceeds of sale have been paid to the mortgagee, an action of 
assumpsit lies against him, in favor of the mortgagor, to recover 
the surplus remaining in his hands after paying the mortgage debt 
and the reasonable costs. Hayes vr. Woods, 92. 

3. Same; proof of partial payments ; statute of limitations as defi nse, 
In such action, a material issue is as to the correct balance due on 
the mortgage debt, and the amount of credits to which the mort- 
gagor is entitled ; and proof of items for goods or chattels delivered 
as partial payments can not be rejected, because an action to re- 
cover their value would be barred by the statute of limitations, 
when the statute is not pleaded. Jb. 92 
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LON—Continued. 


Same: whether action lies against mortgagee Or ASK Net .—The action 
lies against the mortgagee, although he has paid the money over 
to the assignee, when it appears that he joined with the assignee 
in making the sale, collected the money as agent for him, the as- 
signee being a non-resident, and knew that the mortgagor claimed 
that the debt was paid. Jb, 92. 

When action on the case lies. —The principle is settled by repeated 
decisions, that an action on the ease lies for the conversion, or 
illegal disposition of personal property, upon which the plaintiff 
hada mere lien, or equitable mortgage, on which he could not 
maintain an action of trover, trespass, or detinue. frst & Me 
Whorter vr. Bell & Co... 326, 
letion aqdinst munict yal corporation, for damage x: wotice of defect vy 
street ov xide-walk.—To maintain an action against a municipal cor- 
poration for damages, on account of injuries resulting from its fail 
ure to keep the streets and side-walks in proper repair, the plain 
tit! must aver and prove actaal notice of the defect in the street on 
side-walk, or facts from which constructive notice will be interred ; 
and such constructive notice may be inferred from the notoriety of 
the defect, and its continuance tor such length of time as to raise 
the presumption that the proper municipal officers did in’ fact 
know, or with due vigilance and care ought to have known it 
City Caounerl of Vow pomery ev. Wright, g/d. 


Betireen on Cont s if ers by mrongirad met of live tpn Serta, CS Del iwee 
thenisel ve When one of two innocent persons niust suffer fron 
the tortious act of a third, he noust sutfer the consequences who 
gave the aggressor the means of doing the wrongful act. 7 


) 
te. Flinn 


ERS POSSESSION 


Wheat constitutes Although a deed HLL be necessary to show a valid 
tithe to land, it is not an essential element of adverse POSSesSsiou 
Which may be aequired and held under a sale of which there is no 
written evidences Dotha de Denson, 47 

Sen (rood faitie in claiming possession and tithe ts an indispens 
able element of adverse possession; but this does not ily on 


involve a belief on the part of the possessor in) the strength or 
validity of his tith Lh. 54! 

Saine.—When a person enters into the possession of land as the 
tenant of another, or in subordination to the tithe of another, his 
gainst that person, until 
there has beep a disclaimer and disavowal of his tithe. and notice 


: 
possession does not become a lverse asa 


thereof brought home to him, either actual, or so open and notori- 
ous as to raise the presumption of notice ; and this possession does 
not ripen into a title, unless continued subsequently, without inter- 
ruption, for ten vears. [h, 547. 

Possession ax evidence of tithe. —A plaintiff in ejectment may recovel 
upon proof of possession merely, as against an intruder or tres- 
passer, or one Who does not show a better right; but possession is 
presumed, in the absence of all evidence to the contrary, to be 
rightful, and in subordination to the true title; and the burden of 


* proving it to be adverse, as against the owner of the legal title, is 


”. 





on the party asserting it. Jb. 547, 

Adverse possession ; whatis, and how proved.—To constitute a right 
by adverse holding, under the statute of limitations, there must 
be an actual possession, open and notorious ; proof of a recorded 
deed, executed more than ten years before the commencement of 
the suit, is not sufficient, without proof of possession taken and 
held under it. Lipscomb e. Mek llan, 151. 
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ADVERSE POSSESSILON—Continued. 
6. Declarations of person ii possession of land.—The declarations of a 
person in possession of land, as to the nature and character of bis 
possession, are competent evidence in his favor; but his statements 
as to the person from whom he bought it, and as to the price paid, 
are merely narrative of a past transaction, and are not admissible 

asevidence. J). 547. 

7. cldrerse possession, and color of title under deed.—When a vendor 
conveys by deed lands particularly designated, or described by 
numbers, metes and bounds, the purchaser acquires title, or color 

of title, only to the lands within the designated numbers and bound- 

i f he claims adverse possession, under color of title, of 
adjoining lands outside of those numbers and boundaries, because 


} 
his vendor was in 


aries: and i 
| 


possession thereof at the time his conveyance 
Was executed, he must show that the possession thereof was de- 


livered to him, as a part of the lands sold and conveyed ; otherwise, 
he can not tack bis vendor’s prior possession to his own subsequent 


possession, for the purpose of making out a title under the statute 


of limitations.  // sr. Bernstei 4G. 
8. Proof feet of aets of ownership.—On the question of adverse 
ding, or of asserted claim of right, acts of ownership are legal 


evidence to go before the jury ; but they are not the equivalent of a 
claim of right, which is a eonclusion of fact to be drawn by the 


-s 


evidence, underappropriate instructions. Jb. 546, 


my convend .—To avoid a convevance 
by one whois out of possession, on the ground of 
ssession in another, it is not necessarv that the adverse 
<SUSS hould have colored title, nor is it sufficient to show only 
CX inc of ucts [ mwhership by him ; to avoid the conveyance, 
ist be j iverse possession, ** exercising acts of ownership, 
t vhifully in possession.”? Jb. 546. 
Oo. ./ sion.—A judicial sale— 
1 va public officer, under legal process—is not 
\\ he against maintenance, and its validity is not af- 
ect vt wt that the land is a the time in the possession of a 
dversely to the defendant in the process. 
ll. / Se . f eoand ) P iv possessor aqaipvst sub- 
Phe open, notorious, and exclusive posses- 
) has L! uv is his own, whether in 
s coustructive notice to all the world of his title, 
zaulor equitable; and he is entitled to protection 
Su juently executed by his vendor, and 
i: 1 ehuming under such mortgage. Nau x 
: 
ae & haser. Us title. —When lands are sold 
Line » the purchaser, though it may be in- 
: f the title, is color of title, When possession 
cen and held under it; and is admissible as evidence 
ntee, holding under him, toshow the extent of the 
ssion according to the boundaries therein described. Nforall 
ae 
AGENCY 
R ts vnauthorized act.—An exchange of a mute for 
se having been made without authority by an agent, a claim 


lasserdion of right and title to the horse by the principal, made 
with knowledge of the facts, is a ratification of the unauthorized 


exchange, and is irrevocable. cAthiason ve Jones, 248. 


~-f 
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AGENC Y—C' tinned, 


. Ayent’s authority to collect or retain. —An agent of an insurance com- 
pany, having authority fo seffle a poliey of insurance on the life of 


a deceased person, Whose estate is insolvent, has implied power to 
retain for a debt due from the decedent to the company, when the 


administrator offers to allow it. Life Association of America : 
principal The admissions or declarations of an agent are admis- 


sible as evidence against his principal, only when made in the dis- 
charge of his duties as agent, and so closely connected with the 


Inain transaction in issue as to constitute a part of the. res g 
Ala. Gr. So. Railroad Co. v. Hawk, 112. 

read company.—In an action against a railroad company, to re- 
cover damages for personal age sustained by a passenger, a 


} 
| 
i 


Witness forthe plaintiff can not be allowed to testify, tha Ae con- 
ductor, “* a few minutes after the plaintiff had been hurt “1 the 
engineer why he did not respond “ the bell-cal nd th 
vineer answered, he did respond to all the bell-cal!l he heard.” 
re. 11 

MENDMENT 

lL. Of complaint.—In a statutory action in the nature of ejectment, if 
the plai intiff, being the holder of the legal title, is described in the 
summons and mplaint as suing for the use of another, these 
words may be struck out, by amendment, as surplusage. Dane 

. Glennon, IG”, 

2. Of semimons.—In determining when the action was commenced, the 
date or form of the summons is not conclusive, if being amendabl 
in these bs artic ule ars on proper evidence. ulla. Gr. So. Railroad 

. Ma 2. 

3. a sdment f verdi t.—A general verdict is always sufficient, when 
it responds in substance to every material fact involy ed in the 
issue; and the court may put it in proper form, with or without 
the consent of the jury; but, when the verdict is defective in sub- 
stance, the court has no power to amend it, but should send the 
jury back for further deliberation; and if it is received, and the 
jury discharged, the court has no powerto convene the jurors on a 
subsequent day, and let them perfect it. St. Clair rv. Caldwell & 
Riddl , o27. 

4. Same.—In cetinue, or the corresponding statutory action for the re- 
covery of personal property in specie, brought by two plaintiffs 
suing jointly, both must recover, or neither can ; and a claim to the 
property being interposed by a third person, a verdict in favor of 
one of the plaintiffs only is defective in substance, and can not be 
amended by the court; nor can it be amended by the jury, ona 
subsequent day, after they have been discharged. J). 527. 

5. Amen dinent of jud nment nune protune.—At common law,a judgment 
could not be amended after the expiration of the term at which it 
was rendered ; and while the statutory provisions authorizing the 
correction of errors or mistakes after the expiration of the term, on 
record or guasi-record evidence (Code, § 3154), have been liberally 
construed, they are contined to clerical errors or mistakes, leaving 
judicial errors to be correeted by appeal. Whorley v. M. & C. R. 
R. Ci, 20), 

6. Same; what are clerical errors.—In the entry of a final judgment 
against a garnishee, it is the duty of the clerk to recite the fact and 
amount of the original judgment against the defendant; and his 
failure to do so is a clerical error, Which may be corrected nune pro 
tune ata subsequent term. Jb. 20. 
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AMEN DMENT—Contiinued. 


7. Amendment of final decree, at subsequent term.—While clerical errors 
may be corrected at a subsequent term, the sentence and judgment 
of the court—that which h heen deliberately ordered and ad- 
jure lee d in the final decree—can not be changed or moaditied ata 
subsequc nt term; and this is as true of that part of the decree 
which adjudges the costs, as of any other part. ha p trte Robin- 


Mt) 





8. As to nmendments in chancery, see title CHANCERY, $2. 
ANNUITY. 

. Ti hi ishand hae) fe du the rye tli we and to survivor for life. 
pay hle to hushand " their mutual be ne fit ar u ife *s tntere st in. 
Where an annuity is created by deed, charged on lands, and se- 

cured by nortyave, in favor of husband ond wife during their joint 
lives, an l to th e survivor for life, and is made payable to the hus- 
band ‘for the mutual benefit:’’ the husband does not take the 


‘ntire interest d ring the joint lives of himself and wife, but he 
and his wife take by moieties: he receives and he lds he r portion 
trustee for her. is liable to account to her for it, and ean not 
make it his own, nor make an assignment or transfer which would 
feet her rights: and she has such an interest as entitles her to 
maintain a bill in equity to foreclose the mortgage, and to redeem 
from an older mortgave on the lands Sloan ve Frothingham, 589 





‘ 


ASSIGNMENT. 


l. Assignment of promiss te by separate writing.—As between the 
assignor and assignee, 2 Valid assignment of a promissory note may 
be made by 2 separate instrument of writing, Without indorsement 
or delivery of the note, and without notice to the maker: and an 
antecedent debt, or existing liability, is a sufficient consideration 

to support such assignment Po & M. lusuranee Co. v. Tunstall, 


} 
tk 


2. Same: when note is held by adverse claiimant.—Such an assignment, 
transferring the entire pi sb in the note, is not contrary to pub- 
lic policy, nor void for maintenance or champerty, because the 
note is at the time in the hat uls of a third person, claiming ad- 
versely to the assignor, oras collateral security for a debt due from 
him; but, until notice of the assign ient is given to the maker and 
holder, all de vs between them and the assignor in reference to 
the note, i wa in good faith, call for valuable consideration, will 
be protected. I} f 


‘ - : . 
> | Sacpidinee itor titled Crops 








Atcommon law, unplanted crops, or 

other things not having an existence,actual or potential, were not the 

subject of sale, assignment, or mort; but, in a court of equity, 

such sale, assignment or mortgage creates an equitable interest, 

which attaches to the property When it comes into existence, or is 

acquired, and which the court will enforce and protect against all 

other persons than bona fide purchasers without notice; and for 
the conversion or illegal disposition of the property, with notice of 
the lien, an action on the case may be maintained. J/urst & Me- 
Whorter v. Bell & Co., 3386. 

4. Assignments of polic pot li fe-insurai . garnishment against Sirst as- 
signee . apt rassiguinent of surplue.—The holder of a police v of life- 
insurance having transferred it as collateral security to one of his, 
creditors, and aiterwards assigned his interest in the residue to a 
second creditor, other creditors can not, by garnishment subse- 
quently sued out against the first assignee, reach the surplus re- 
maining in his hands after the secured debts have been paid; nor 
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can they maintain a bill in equity, the money having been paid 
into court by the garnishee, to compel the second assignee to ex- 
haust other securities held by him before resorting te the surplus. 
Henderson v. Ala. Gold Life Ins. Co., 52. 

5. Election hy ( reditor, to take unde ror against ASSIGN nt.—aA creditor, 
secured by an assignment of property voluntarily executed by the 
debtor, may elect whether he will accept its provisions. or will as- 
sert his rights independent of it; but he must acce})t or reject it 
as an entirety, and can not accept it in part and repudiate it in part 
—he can not claim both under and against it. //utehett v. Blan- 
ton, 423. 

6. Same.—A general recital in the assignment, that it is the purpose 
and intention of the grantor to appropriate the property assigned to 
the payment of partnership and individual debts as a court of 
equity would marshal the assets, does not authorize the court, at 
the instance of a secured creditor, to change or subvert the uses 
expressly declared, and to appropriate property to the payment 
of partnership debts, on the ground that it is in fact partnership 
property, when the deed treats it as individual property, and 
directs its appropriation first to the payment of individual debts 
Th. 423. 


ATTACHMENT. 


l. VW hat di Th tnds may he reac hed by gai vish i (i— The pri iple is well 
settled, that only such debts or Mone s demands can be reached 
by garnishment, as the defendant himself might recover by action 
ot debt, or indebitatus assumpsit, in his own name; and when the 
defendant has no such cause of action, the plaintiff in the process 
can assert no better right, unless he can show some fraud or col- 
lusion, by which his legal rights are prejudiced. A . Pol- 
lock & Co., 137. 

2. Same.—Where the garnishees answer, that the defendant is in their 
employ as a clerk, at an agreed compensation of $25 per week, 
payable in advance, and so paid at the beginning of each week, 
each party reserving the privilege of terminating the contract at 
any time without cause, there is no liability which can be reached 
by the garnishment; and the fact that this contract was made, on 
the service of the garnishment, with the intent, on the part of the 
debtor, to defeat the garnishment proceedings, does not render the 
garnishees liable, when it does not appear that they participated 
in his fraudulent intent, and he refused to continue in their em- 
ployment under the former contract between them, ly which bis 
wages were pavable monthly in advance. Jb. 47. 

3. Same.—Proceedings by attachment and garnishment. in courts of 


law, are purely of statutory origin, and can operate only on the 
legal rights of the defendant in attachment—that is, such rights as 
he could enforce by action at law in his own name: and money in 
the hands of a garnishee can not be reached, unless the defendant 
himself could recover it of the garnishee by action of debt or in- 
debitatus assumpsit.—Henderson ve Ala. Gold Lite Ins. Co., 32. 

4. Sane . assigned policy of life-insurane .—The holder ( al policy ot 
life-insurance having transierred it as collateral security to one of 
his creditors, and afterwards assigned his interest in the residue to 
a second creditor, other creditors can not, by garnishment subse- 
quently sued out against the first assignee, reach the surplus re- 
maining in his hands after the secured debts have been paid; nor 
can they maintain a bill in equity, the money having been paid 
into court by the garnishee, to compel the second assignee to 
exhaust other securities held by him before resorting to the sur- 
plus. Ih, 32. 
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ATTAC ‘T | M ENT—( ‘ontin ile d. 


>). Levy of attachment on land : de ath of defi ndant before judgment. 
When an attachment is levied on lands, the death of the defend- 
ant before judgment dissolves the attachment, and destroys the 
lien; and though the action is revived against the administrator, 
and judgment recovered against him, the lands can not be sold 
under execution issued on it. Lipscomb v. MeClellan, 151, 

6. By whom issued.—A notary public, who is also er officio a justice of 
the peace, has no power or authority to issue an attachment re- 
turnable to the Circuit Court. Nordlinger v. Gordon, 239, 

7 Judgin fag tinst ga nishees recital of judgment against defe ndant. 
A garnishment on a judgment being consequential and auxiliary 
only, the final judgment against the garnishee must recite the fact 
and amountof the judgment against the original defendant. Whor- 
leyv. Mo. & C. Railroad Co., 20. 

8. Same; amendment of judqment.—In the entry of a final judgment 

against a garnishee, it is the duty of the clerk to recite the fact 

and amount of the original judgment against the defendant; and 
his failure to do so is a clerical error, which may be corrected nvne 

pro tune ata subsequent term. 1h. 20, 


ATTORNEY AT LAW 


1. Attorneys lien —The lien of an attorney at law, for his stipulated 
or reasonabie fee, is limited to the judgment recovered in the par- 
ticular case in which his services were rendered; and it does not 
extend to lands, or other like property of the client, which is the 

subject-matter of the litigation. WelWV/liams v. Jenkins, 480. 

oe Pu chase bu attorney, at sale auder ea ecution in favor of client.—An 

attorney, having recovered a judgment for his client, and having 
the control thereof, can not, without the consent of his client, ex- 
press or implied, become the purchaser of lands at a sale under 
execution issued thereon: and if he does so purchase, he becomes, 
like any other agent, a trustee for his client. Such a trust arises 
by operation of law, and continues until barred by lapse of time, 
or until terminated by an election to ratify the purchase, thereby 
viving it validity. Per . Gamble & Bolling, 341. 

3. Sames whe eceiver may enforce such implied trust.—A_ receiver, 
appointed by the Chancery Court, succeeding to all the rights and 
remedies of the client, and authorized to sue, may file a bill to en- 
force this implied trust against the attorney; and the ons is on 
the attorney to show that the right has been lost by laches, or that 
the purchase has been ratified. Jb. 341. 


BAILMENT. 


lL. Conversion by bailee; when bailor can sue.—Ift the hirer of a mule 
exchanges the animal for another during the term, without the 
consent or authority of the owner, this is a conversion, for which 
the owner may at once terminate the bailment; and he may sue 
for his mule before the expiration of the term of hiring.  .tthinson 


- Jones, —# * 


BASTARDY. 


1. Nature of proceeding.—A prosecution under the statute relating to 
bastardy (Code, §§ 4071-93) is neither strictly civil nor strictly 
criminal, but partakes of the nature of both, and is rather of a 
quasi-eriminal character. Dorgan v. The State, 175. 

2. Challenge of jurors; how many allowed.—The statute does not pre- 
scribe the number of peremptory challenges, to which the defend- 
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SASTARDY—Continued. 


ant shall be entitled ; and he can not complain that he was allowed 
only four challenges, as in civil cases, instead of six, as in crim- 
inalcases. Jhb, 173 

3. Proof that prosecutria is an unmarried woman.—When the eom- 
plaint, being in proper form, and under oath, alleges that the 
prosecutrix is a single woman, the truth of that allegation is nee- 
essarily a part of the issue to be tried; and on the issue made up 
under the direction of the court, ‘Sas to who was the real father of 
the child mentioned in the complaint,’’ the jury having returned a 
verdict against the defendant, finding that he was the father of the 
child, this court will not reverse the judgment, because the record 
does not affirmatively show that proof was made of the fact that 
the prosec utrix Was a single woman. J/. 

4. Jurisdiction of justice; former aequittal.—In a prosecution for bas- 
tar ly Code, §§ 4071 -80 , the justice of the peace, before whom the 
complaint is made, has no more power to render a final judgment 
of acquittal, than a judgment of conviction ; and if he finds from the 
evidence adduced that there is not 





— A anon nage soins 
the defendant is the father of the child, therefore discharges 
him, such discharge can not be pleaded in} var of another proseeu- 
tion. Nicholson vr. The State, 176. 

5 » . > Peppy of . ; ] ] 
). R é acy of SUS pi IOUS CUMCHUMNSTANHCES, THiplyind Adhiutissio or Con- 
SCHOUSHESS OF quilt—In a prosecution for bastardy, the defendant 


denying that he had sexual intercourse with the prosecutrix at the 


time alleged by her, but admitting that he then had opportunities 
for such intercourse, and that he had intercourse with her ata 
subsequent time; the fact that, during the woman's pregnaney 
which was well known in the neighborhood, he made inquiries and 
offers to pay for the means of making a woman miscarry, is rele- 
vant and competent evidence against him, though he professed to 
make such inquiries and offers for another person. J). 17 


BILL OF EXCEPTIONS. 


1. General exception to entire charge.—A general exception to an entire 
charge, containing several separate and separable clauses, some of 
which are correct, can not be sustained; the particular clauses, 
supposed to contain error, should be specifically excepted to 
Farley ve The State, 170. 

- 4 Gren i] ¢ eception to ch tre s give nw oor ret 1 —A ; vent ral CNCE ption 
to several charges given can not be sustained, unless each of them 
is erroneous ; and in like manner, a general exception to the refusal 
of several charges asked ean not be sustained, unless each one of 
them embodies a correct legal proposition ay yplicabl to the evi- 
dence. Stovall ur Fowler, 77. 

_ Caw fli ‘t hetween jude ine nt-entry and bill « i CLC seg pple ‘n there 
is a conflict betwe en the judgment-entry and the bill of exceptions, 
as to matters of which the latter should properly a its re citals 
must control those of the judgment-entry. J/urst & Me Whorte 
r. Bell & Co., 336. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


a Assiqnine nt of promissory note hy separate writing.—As between the 
assignor and assignee, a valid assignment of a promissory note may 
be made by a separate instrument of writing, without indorsement 
or delivery of the note, and without notice to the maker; and an 
antecedent debt, or existing liability, is a sufficient consideration 
to support such assignment. P. & M. Insurance Co. v. Tunstall, 142 

2. Same; w hen note is held by adverse claimant.—Such an assignment, 
transferring the entire interest in the note, is not contrary to pub- 
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lie poliey, nor void for maintenance or champeriy, because the 
note is atthe time in the hands of a third person, claiming ad- 
versely tothe assignor, or as collateral security for a debt due from 
him; but, until notice of the assignment is given to the maker and 
holder, all dealings between them and the assignor in reference to 
the note, if made in good faith, and for valuable consideration, will 
he protected, Ib. 142. 

3. Promissory note; time of payment omitted or uncertain; parol evidence 
ai fuf.—A promissory note ought, regularly, to express on its 
face the time at whie h it is hg ea le; and if no time is e X presse “ll, 
or plainly manifested, and a blank is not left for the insertion of a 
day of payment at the ain of the payee, resort may be had to 
extrinsie evidence, showing the circumstances under which the 
note was executed, and the design of the parties in executing it, 
in order to explain an evident omission, and to fix the time at 
which it was intended to make the note payable. Boykin v. Bank 
of Mobile, 262. 


} 
} 
} 
i 


$1. Seime.—A promissory nore payable ‘ serenty-five after date,’ nego- 
tiable and payable in bank, and proved to have been made for the 
accommodation of the payees, W ho were commission-merchants in 


Mobile, to aid them in their business, and delivered to them by the 
maker, construed to be payable seventy-five days alter date; and 
parol evidence was he ld admissible, in aid of the evident omission, 
showing the ag eter of negotia paper, as to length of time of 








maturity, which tees ts te city would accept. I b. 262. 

5. T sf of wy A tbh iote as collateral see uritye rights of hold 
and defenses by maker.—A creditor, receiving negotiable paper as 
collateral security ys the payment of a pre-existing debt, is not 
regarded as having acquired it for a valuable consideration in the 
isual course of tra de, and is not entitle d to protection against equi- 


1 

ties and defeases on the part of the maker of which he had no no- 

tice; and under the decisions of this court, contrary to the weight 

of authority, accommodation paper is not an exception to this rule. 

FB, 4°? 

To constitute a purchaser for value, of notes or paper agreed 
to be transferred as collateral security for a debt contemporane- 
isly contracted, it is not necessary that the notes or paper should 
be particularly described at the time; when the securities are sub- 
sequently transferred, in execution of the agreement, it is rendered 
pecitie and certain, and the creditor becomes a holder for value. 
rp R a of evident f feriis oy aqgreen nt for 
collateral securi y.—In an action against the maker of a negotiable 
promissory note, i giitiost to have been given for the accommodation 
of the payees, and by them transferred to the plaintifi bank as 
collateral security for a bags ; the defense being want of consider- 
ation, and the terms the agreement for the transfer being con- 
troverted—whether it Was subsequent to the loan, or was made 
under anagreement contemporaneous with the loan; the fact that 
no portion of the money loaned was drawn out of the bank until 
after the transfer of the note, is relevant and competent evidence 

for the plaintiff. J. 262. 

8. When note or bill operates as payment.—The giving by a debtor of his 
own bill or note, though negotiable, does not operate to discharge 
the debt, unless it is accepted as an absolute payment; but, while 
it is regarded, prima fucie, as only collateral or additional security, 
all the authorities concur that, by express agreement, it may be 
regarded as a satisfaction anda bar. Keel v. Larkin, 498. 

v9. SUue— 


transter of vote as 


} 


The English cases require an express agreement, unless the 
bills received have been negotiated, and are outstanding against 
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the defendant; but the modern American authorities, viewing it 
as a question of intention, hold that an implied agreement, to be 
determined by the jury from a consideration of all the facts, may 
have the same effect; and this is adopted by this court as the cor- 
rect rule. Jb. 490. 

10. State’s liability as indorser of railroad bonds.—The State being an 
accommodation indorser of railroad bonds, and the company hav- 
ing transferred its bonds to the contractor engaged in the construe- 
tion of the first twenty miles of its road, and, after procuring the 
State’s indorsement on the completion of said twenty miles, again 
delivered them to him in payment of the company *s debt to him; 
such use of them being unauthorized, and fraudulent as against the 
State, no liability rested on it by virtue of its indorsement, while 
the bonds remained in the hands of said contractor, or were in the 


hands of any other person chargeable with knowledge of the misap- 
plication. Gilman, Sons & Co. ro N. OL & S. Railroad Co., 566, 

Li. Same; rights of hona fide holder.—But, such indorsed bonds being 
negotiable instruments, and governed by the same rules as all 
other commercial paper, the State would become linble, as an ae- 
commodation indorser, to any bona fide holder who acquired them 
for value, in the usual course of business, without knowledge or 


notice, actual or constructive, of the misapplication by the com- 
pany or its immediate transferree. Jb. 560, 
j ) 


12. Same; burden of proof as to character of transfer.—When a subse- 
quent holder of such bonds seeks to enforce the State's liability 
as indorser, the original misappropriation of theni being shown, 
the law casts on him the burden of proving that he acquired them 
in good faith, for value, and in the usual course of business 
Th. 566, 

13. Same; what is pt chase for value, and in enal ea 7 of a 
The sale or exchange of such indorsed bonds for shares of stock 
in another railroad corporation, or ina joint-stock company or cor- 
poration engaged in the business of constructing railroads by con- 
tract, is an ordinary commercial transaction ; and in determining 


whether the purchase is for value, the safer doctrine is, when no 
question of usury is involved, that the amount of the considera- 
tion, value being parted with, is only material as bearing on the 
question of notice. Jb. 566. 

14+. Same: proof of notice, or want of notice.—In such case, the pre- 
sumption is of a want of notice, since it is not probable, though 
possible, that notice of the original frand or illegality would be 
communicated to a subsequent holder, thereby defeating the trans- 
fer; and the burden of proving notice resting on the party who 
assails the title of the holder, it is not enough to show only that 
he acquired the bonds under circumstances which would have 
excited,in the mind of a prudent man, suspicions as to the title of 
the party from whom he purchased. J). 568. 


BILL OF PARTICULARS. 


1. How made part of record,—‘ A list of the items comy sing the ac- 
count sued on’’ (Code, § 2984), like a bill of particulars at com- 
mon law, is not a part of the record, unless made so by bill of ex- 
ceptions ; and when not so presented, it cannot be considered by 
this court for any purpose. Tlaye sv. Woods, 92. 


BONDS. 


l. A ppe al or writ of error bond in Federal courts; costs recoverable on 
afiirmance R though hond not ope rative as SU perse deas.—In an action 
on an appeal or writ of error bond, given on the removal of a judg- 
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ment from a Circuit Court to the Supreme Court of the United 
States, and conditioned that the appellant or plaintiff ‘‘ shall 
prosecute said writ of error to effect, and answer all damages and 
costs if he fail to make his plea good”’ (U.S. Rev. Stat. §§ 1,000 e¢ 
sey.), although the bond may not operate as a supersedeas of the 
judgment, a recovery may be had for the costs of the appeal, if 
the judgment is affirmed. Crowder ve. Morgan, 535, 
Same: when operative as supersed as, Under the United States 
statutes regulating writs of error and appeals (Rey. Stat. 6§ 1,000 
et seq.), as judicially construed by the Federal courts, the bond 
does not operate as a supersedeas of the judgment, unless it is ap- 
proved by a justice or judge of the Cireuit Court, and a copy of the 
Writ of error is deposited, for the adverse party, with the clerk of 
said court. Ib, 5.35, 
‘oustable’s bond ; secondary proof of.—There is no statute requiring 
or authorizing the recording of a constable’s bond, although it is re- 
quired to be **approved by the judge of probate, and kept in his 
ottive’’ (Code, § 764); and without such statutory authority, the 
mere recording of it does not make the record competent evidence 
as acopy: to make such,-record admissible evidence, it must be 
proved to be a correct copy, after a proper predicate has been laid 
for the introduction of se ondary evidence. Martin v. Hall, 587 





~ 


s official hound ¢ limitation of action against sureties. 


Under the statute which prescribes six years as the limitation of 
‘actions against the sureties of executors, administrators or guar- 
dians, for any misfeasance or malfeasance whatever of their prin- 
Cl} al, the time to be computed from the act done or omitted by 
their principal which fixes the liability of the surety’ (Code, 
5226, subd. 7); the word actions, being liberally construed, in- 
cludes a summary execution against the surety, on the return of 
‘*No property found"? on an execution issued on a decree against 
his principal; the statute begins to run from the rendition of the 
decree against the principal; and when the decree is revived, no 
execution having issued on it before revivor, the statute is availa- 
ble to the sureties as a defense against a summary execution on 
the revived decree, issued more than six vears after the rendi- 
tion of the original decree. Martin vr. Tally, 24. 
Under the act approved February 21st, 1870, entitled ** An act to 
furnish the aid and eredit of the State of Alabama for the purpose 
of expediting the construction of railroads ** (Session Acts 1869-70, 
pp. 149-57), it was contemplated that the first twenty miles of the 
railroad should be completed and equipped from the resources of 
the corporation, before any of its bonds should be indorsed by the 
State, and that the indorsed bonds should be used and applied 
in the further construction of the road; and the bonds referring 
on their face to the statute under which they were indorsed, every 
person taking them from the railroad company was put on inquiry, 
and was chargeable with notice of the requirements of the statute, 
of the relation of the State as indorser, and of the uses and pur- 
poses for which the company could legally transterthem. Gilman, 
Sons & Corr. N. Ow & S. Railroad Co., 466. 

Naie : misapplication of said honds.—The company having trans- 
ferred its bonds to the contractor engaged in the construction of 
the first twenty miles of its road, and, after procuring the State’s 
indorsement on the completion of said twenty miles, again delivered 
them to him in payment of the company’s debt to him; such use 
of them being unauthorized, and fraudulent as against the State, 
no liability rested on it by virtue of its indorsement, while the 
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bonds remained in the hands of said contractor, or were in the 
hands of any other person chargeable with knowledge of the mis- 
application. Jb. d06. 

Ses } 








cf ; rights of bona fide holder.—But, such indorsed bonds being 
negotiable instruments. and governed by the same rules as all 
other commercial paper, the State would become liable, as an ac- 
commodation indorser, to any bova fide holder who acquired them 
for value, in the usual course of business, without knowledge or 
notice, actual or constructive, of the misapplication by the com- 
pany or its immediate transferree. Jb. 566, 

8S. Same; burden of proof as to character of transfer.—When a subse- 
quent holder of such bonds seeks to enforce the State’s liability as 
indorser, the original misappropriation of them being shown, the 
law casts on him the burden of proving that he acquired them in 
vood faith, for value, and in the usual course of business. 1]. 566 

9. Sume: what is purchase for value, and in usual course of buainess. 
The sale or exchange of such indorsed bonds for shares of stock in 
another railro ‘orporation, or in a joint-stock company or corpo- 
ration engagelin the business of constructing railroads by contract, 
san ordinary commercial transaction ; and in determining whether 
the purchase is for value, the safer doctrine is, When no question 
of usury is involved, that the amount of the consideration, value 
being parted with, is only materal as bearing on the question of 
notice. Th. 566, 

10. Sa > proof of invot , or want of notice. —In such case, the pre- 


sumption is of a want of notice, since it is not probable, though 
possible, that notice of the original fraud or illegality would be 
communicated to a subsequent holder, thereby defeating the trans- 
fer; and the burden of proving notice resting on the party who as- 
sails the title of the holder, it is not enough to show only that he 
acquired the bonds under circumstances which would have excited, 
in the mind of a prudent man, suspicions as to the title of the party 
from whom he purchased. J. 466, 

ll. Subrog thon of h lidlevs of indorsed bo ds, to NState’s stat tlory lien 
and priority.—The holders of such indorsed bonds who have ac- 
quired them in good faith, for valuable consideration, and in the 
usual course of business, are entitled to be subrogated to the stat- 
utory lien and priority of the State, on the railroad company be- 
coming insolvent, and making default in the payment of the bonds 
according to their terms; and this subrogation may be declared in 
a suit between the holders of such bonds, some of whom are not 
entitled to share in the protection given to the others, and although 
the State is nota party and can not be sued. Jb. 406, 

12. Taw-collector’s bond » ise herrge of sureties hy judguv if discharging 
principal.—W here a tax-collector executed an additional bond, as 
required on the address of the grand jury (Code, §§ 184-90), on 
Which was one new surety besides the sureties on the first bond ; 
and separate actions were brought on each bond, and the same 
breaches assigned for a default covered by each; hel, that a judg- 
ment on verdict in an action on the first bond, in favor of the de- 
fendants, operated as a discharge of the principal and sureties on 
the second bond, and was pleadable in bar of the action on that 
bond. The State v. Parker, 181. 


CHAMPERTY. See Brits or ExcuanGe, AND Promissory Notes, 2. 
CHANCERY. 
l. JURISDICTION, AND GENERAL PRINCIPLES. 


l. Administration: v he ht distributees may Sie .—As a general rule, dis- 














INDEX. 61 
CHANCERY —Continued. 


tributees or next of kin can not, in the absence of an administra- 
tion duiy granted, maintain a suit at law or in equity for the mere 
purposes of administration, nor, in the absence of special cireum- 
stances, maintain a suit for the collection of personal assets; and 
although there are exceptional cases, in which a court of equity 
will decree distribution directly to the next of kin, without the in- 
tervention of an administrator, when it is clearly shown that, if 
one were appointed, his only duty would be distribution ; vet such 
relief will not be granted at the instance of the next of kin of a de- 
ceased adult legatee, upon a mere general allegation that there are 
no outstanding debts against his estate, when such allegation is 
made upon information and belief merely, and it is not shown that 
the information was obtained from persons having knowledge of 
the facts. Sullivan c. Lairler, 68, 72, 74 


2. Same. —The distributees of a decedent’s estate can not maintain a 


bill in equity against the personal representative and debtors of 
the estate jointly, without alleging fraud and collusion between 
them, ora refusal by the personal representative to sue for and 

collect the debts. Th. 6s, 
3. Same.—Where the testator devised to his widow a life-esiate in all 
his ] 
) 


7 ¢ 
4 


t 
roperty, and directed ** the balance ”’ of the estate at her death 
be sold, and the proceeds to be equally divided among his 
children,’’ making his widow executrix ; administration on his es- 
tate, after the death of the widow,is necessary, betore the remainder- 
men can maintain a suit in theirown names. Jb. 74 
+ jp lent’s estates removal of } 


74. 
of settlement into equity.—The settlement 
of a devedent’s estate can not be removed into equity by the 


personal representative, In any case, or at any time, without the 








issignment of some particular ground of equitable jurisdiction ; nor 
can it be removed at the instance of a distributee, or other party 
beneticiallysinterested, after the jurisdiction of the Probate Court 
has attached and commenced to be exercised, unless some ques- 
tion of special equitable cognizance is involved, which the Probate 
Court is incompetent to determine. Shackelford v. Bankhead, 476. 

5. Tis Hvent estate » eu wal of “we t/ snee t into L juity.—When a dece- 
dent’s estate has been declared insolvent, it requires a very clear 
and strong case to justify the removal of the settlement into a court 
of equity. Dh. 470. 

6. Saime.—The omission from the inventory of property which ought to 
have been included, the waste or conversion of assets, and the 
failure to make a se’tlement, being matiers which are within the 
jurisdiction of the Probate Court, end as to which its powers are 
fully adequate to grant relief, furnish no ground for a resort to a 
court of equity by a creditor. Jb. 47¢ 

7. Discovery: when biil lies.—When a bill is tiled for discovery and re- 
lief, seeking to withdraw from a court of law a matter of strict 
legal cognizance, it must show that the discovery sought is indis- 
pensable to the ends of justice—that the facts, as to which a dis- 
covery is sought, can not be proved otherwise than by the defend- 
ant’s answer; and it must aver the existence and materiality of 
those facts with suflicient certainty, and show that the defendant 
is capable of making the discovery. J. 476. 

S. Same; statutory prot isions authorizi q ¢ ramination of p rrties as wit- 


nesses, inaction at law.—The several statutory provisions, chang- 
ing the common-law rules of evidence, and authorizing the exami- 
nation of parties as witnesses in actions at law, do not take away, 
or in any manner affect, the established jurisdiction of courts of 
equity in matters of discovery. 1h. 476. 

9. Discovery; when bill lies for.—A bill for discovery alone must not 
only aver the facts as to which a discovery is sought, and that 
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10. 


11. 


12. 


13. 


15. 


16. 


those facts are within the knowledge of the defendant, but must 
also allege that they can not be proved without his answer; and 
this allegation, if denied, must be proved. Sullivan ve. Law- 
ler, day ti 

Equitable estoppel against mortgagee.—Where a mortgagee of lands 
indorses on the mortgage a receipt for the secured debt before its 
maturity, and intrusts it to the possession of the mortgagor, pur- 
suant to an agreement between them; and the mortgagor, being in 
possession of the lands, sells and conveys them to a third person, 
to whom he also shows the mortgage and indorsement thereon ; 
the mortgage can not be established and enforced against such pur- 
chaser, aiter he has paid the purchase-money without notice of the 
agreement; and this on the principle, that when one of two inno- 
cent persons must suffer from the tortious act of a third, he must 
suffer the consequences who gave the aggressor the means of doing 
the wrongful act. Turner v. Flinn, 5.32. 

Equitable relief against fraud.—Fraud _ vitiates any and every trans- 
action into which it enters, even the most solemn contracts, and 
the judgments or decrees of courts of the highest jurisdiction ; and 
When a fiduciary relation exists between two persons, which ren- 
ders it the duty of one to communicate to the other full information 
of all the facts within his knowledge, the failure to do so is a fraud, 
against which a court of equity will grant relief. Huinphreys ¢ 


Su as heti lj 


ne; ‘ distributee and administrator.—Where an admin- 
istrator, on filing his accounts for settlement, wrote to his sister, 
who was a distributee of the estate. and resided in Texas, inform- 
ing her that her interest in the estate was a specified sum, about 
one-fifth of its actual value in fact, and inclosing a receipt for that 
sum, to be signed by her, which would operate as a release, and 
Which was signed and returned to him, and the money paid; held, 
that this was a fraud, against which a court of equity would grant 
relief by setting aside the settlement, and that the administrator 
could not be heard to say that the distributee, in relying on his 
representations, and failing to appear and contest the settlement, 
was guilty of negligence or other fault. 7h. 7. 

Equitable relief against settlements in Probate Court.—A_ court of 
equity has original jurisdiction, independent of statutory provis- 
ions, to open settlements of administrations had in the Probate 
Court; but this jurisdiction, though well established, is sparingly 
exercised, and the party complaining is required to show, by ap- 
propriate pleading, not only that injustice has been done, but also 
that, by reason of accident, surprise, or the act or fraud of his ad- 
versary, unmixed with negligence on his own part, he could not 
have prévented that injustice atthe time of the settlement. Jb. 7. 

Same.—When the statutory jurisdiction of the Chancery Court is 
invoked, for the correction of errors of law or fact intervening in 
settlements had in the Probate Court (Code, §§ 3857-39), the errors 
complained of must be clearly and certainly pointed out, and it 
must be made to appear, by the averment of distinct facts, that 
such errors were not attributable to the fault or neglect of the par- 
ty complaining. Jb. 7. 

Same; on ground of errors or mistakes.—A detendant ina probate 
decree, rendered on final settlement of his accounts as executor, 
administrator, or guardian, seeking equitable relief against it on 
account of alleged errors of law or fact (Code, §§ 3837-59), must 
show that the errors complained of occurred without fault or neg- 
ligence on his part. Lyne’s Adm’r v. Wann, 43. 

Same.—When a party invokes the statutory jurisdiction of the 
Chancery Court, for the correction of errors of law or fact in a set- 
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tlement had in the Probate Court (Code, §§ 3837-39), he must af- 
firmatively show that he was free from fault or neglect ; and he 
can not have relief against the settlement, on account of matters 
which were cognizable in the Probate Court, on a mere general 
averment of ignorance, or an averment of ignorance coupled with 
an admission of knowledge of facts suflicient to put him on in- 
quiry. Stoudenmire v. DeBardelaben, 300. 

Equitabl relief against probate decree.— When a final settlement of 
an executor’s accounts has been made in the Probate Court, no 
trusts being involved, and no fraud imputed, a court of equity will 
not re-open the settlement, unless some special cause for its in- 
terposition is shown. Fowworth v. White, 224. 

Tinplied trust; against evecutor, pu chasing at his own sale, or from 
his rendee.—A purchase of lands by an executor at his own sale, 
whether directly in his own name, or indirectly through the ageney 
of a third person, and whether made under an order of court or a 
power in the will, will be set aside in equity, at the mere election 
of the parties in interest, if seasonably expressed; but, having 
made a fair sale toa third person, he may afterwards purchase 
from his own vendee, and thereby acquire a good title, though the 
transaction will be jealously scrutinized by a court of equity. 
Ib. 224. 

NSaiies: against attorneu, purchasing at sale unde ; 
of client.—An attorney, having recovered a judgment for his client, 
and having the control thereof, can not, without the consent of his 
client, express or implied, become the purchaser ol lands at asale 
under execution issued thereon; and if he does so purchase, he 
becomes, like any other agent, a trustee for his client. Such a 
trust arises by operation of law, and continues until barred by 
lapse of time, or until terminated by an election to ratify the pur- 
chase, thereby giving it validity. Pearce v. Gamble & Bolling, 341. 


ervecition im pvavor 


Same; who may enforce such trust.—A receiver, appointed by the 
Chancery Court, succeeding to all the rights and remedies of the 
client, and authorized to sue, may file a bill to enforce this implied 
trust against the attorney; and the oasis on the attorney to show 
that the right has been lost by /uches, or that the purchase has 
been ratified. 7h. 347, 

Resulting trust, implied from payinent of purchase-money.—A result- 


ing trust in lands, in favor of the person who advances the pur- 
chase-money, the title being taken in the name of another, is mat- 
ter of implication only, and is easily overturned; and when the 
money is advanced by a husband (or father), and title taken in the 
name of the wife (or child), the presumption arises that an ad- 
vancement was intended. Aelly v. Karsner, 106, 

Trust in fraud of ereditors.—When lands are conveyed by a debtor 
to his wife or child, with the intent to place the property beyond 
the reach of his creditors, and to be held in secret trust for his 
own benefit, neither he nor his heirs canenforee the trust. Jb. 106, 

Parol trust in lands.—Oral evidence, to overturn a writing in any 
case, must be clear and convincing; and can not be received (Code, 
) 2199) to engraft an express trust on a conveyance of lands which 
is absolute in its terms. J/h. 106. 

Same.—aA trust in lands, created verbally, can not be established in 
equity, unless it is plain and unambiguous in its terms, and proved 
by clear and convincing evidence; and a trust in personal prop- 
erty, created verbally, and dependent entirely upon oral testimony, 
can only be established by clear and explicit evidence. Bailey rv. 
Trwin, dd, 


Injunction; violation of, not coguizabl 





at law.—The violation of an 
injunction while in force is a contempt of the court from which 
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26. 


29. 


30. 


the writ issued, and may be punished by that court while the pro- 
ceedings are jn fieri; but a court of law can not take cognizance of 
it, nor allow it to operate as a forfeiture of legal rights in another 
suit, when it is not shown that the injunction has been perpet- 
uated by a tinal decree. Callen v. Me Daniel, 9°. 

Equitable lien on common fund, created by agreement.—Commission- 
ers being appointed by the governor, under authority conferred by 
a special statute, to locate and procure patents for the State to 
swamp and overtlowed lands donated by act of Congress, their 
compensation being twenty per cent. of the amount realized by 
the State on the subsequent sale of the lands, and their expenses 
to be paid by themselves; an agreement among them, by which 
one Was to advance moneys deemed necessary in the execution of 
the common business, to be reimbursed out of the fund provided 
as compensation when collected, creates a charge or lien on the 
fund, for the amount so advanced, in the nature of an equitable 
mortgage; which lien or charge is not capable of enforcement at 
law, and is peculiarly within the jurisdiction of a court of equity. 
Po rel] v. Jone 8, 

Married women; removal of disbilities; extent of powers conferred by 
decree.—Under the provisions of the statute approved February 
10th, 1875 (Code, § 2751), chancellors are authorized, either in 
term time or vacation, on the filing of a proper petition and regu- 
lar proceedings had under it, ‘* to relieve married women of the 
disabilities of coverture, as to their statutory and other separate 
estates, so far as to invest them with the right to buy, sell, hold, 
convey and mortgage real and personal property, and to sue and 
be sued as femmes sole;’? but a decree rendered under this statute 
removes the disabilities of coverture only to the extent particu- 
larly specified in the statute, and does not confer on the petitioner 
the power to make general contracts. Cohen v. Wollner, EHirsech- 
he rg & Co., 233. 

Same; averment of p tition.—When a y tition is filed under this 
statute, it must allege that the petitioner has a separate estate, 
statutory or equitable; and the omission of such averment, it 
being a jurisdictional fact, renders the entire proceeding void. 
Kb. 233. 

Marshalling securities as between eredito ‘*.—When one creditor has 
alien upon two distinct funds, and another creditor has a lien 
upon one of them only, a court of equity will, at the instance of the 
latter, compel the former creditor to exhaust the separate fund be- 
fore resorting to the fund common to both; but. whether this prin- 
ciple applies to a lien aequired by the service of an attachment or 
garnishment at law, is not decided. [/enderson v. Ala. Gold Life 
Insurance Co., 32. ° , 


Same.—The holder of a policy of life-insurance having transferred it 


as collateral security to one of his creditors, and adterwards as- 
signed his interest in the residue to a second creditor, other credit- 
ors can not maintain a bill in equity, the money having been paid 
into court by the garnishee, to compel the second assignee to ex- 
haust other securities held by him before resorting to the surplus. 
Th. 30. 


Private nuisance; jurisdiction of equity to abate; verdict and judgment 


at law.—The jurisdiction of a court of equity to enjoin a private 
nuisance, at the suit of a person thereby aggrieved, compelling its 
abatement, is well established ; and when the legal title of the party 
complaining is clear and undoubted, it is not necessary that his 
right should be first established by a verdict and judgment at law. 
Nininger v. Norwood, 277. 
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32. Sume; adequacy of legal remedies.—When the injury complained of 
is permanent, continuous, or constantly recurring, though there 
may be a remedy at law, it is obviously inadequate; and the in- 
terference of a court of equity is necessary, to prevent irreparable 
injury and a multiplicity of suits. J. 277. 

33. Same; limitation of action or suit.—By analogy to the statute of limit- 
ations at law barring an action for the recovery of lands (Code, 
§ 2900), ten years is a bar in equity to a suit which seeks to enjoin 
and abate an embankment on land as a private nuisance to the 


owner of the adjacent upper lands. J. 277. 
34. Lnjunetion against obstruction of navigable rirer.—The obstruction of 
the navigation of a public, navigable river, is a publie nuisance, 


Which a court of equity will enjoin and restrain at the instance of 

a citizen who is suffering, or will suffer irreparable injury. 

Walker v. Allen, 450. 

>. Foreclosure of mortgage.—A mortgagee may file a bill in equity to 
foreclose the mortgage, although he may also have an adequate 
remedy at law for the r¢ covery of the debt. Whitehead vr. Lane & 
Bodley C MNP, ad. 

36. Eyuitehle mortgage created by recital in note.-—A declaration and re- 
cital in a promissory note, executed by a mortgagor to the mort- 
gagee, that it ‘‘ shall be covered by the mortgage.’’ or *‘* shall be 


subject to the mortgage,’’ shows an intention to make the mortgage 
| 


} 


a valid security for the debt, and creates an equitable lien or mort- 
yage on the premises for its payment; but, if the note is signed by 
the husband only, the equitable lien of the note does not attach to 


the homestead included in the lands conveyed. Butts vr. Brough- 
ton, 294, 
37. When absolute deed will be declared mortgage.—In a court of equity, 


a conveyance of lands, absolute and unconditional on its face, will 
be declared and established as a mortgage, on clear and certain proof 
that the parties intended it should stand simply as a seeurity for a 
debt; and this fact may be proved by parol evidence, or may be 
shown by a separate writing. Turner v. Wilkinson, 367, 

iS. Whether transaction is ime rtqage, or co litional sale.—When the con- 
veyance is absolute on its face, and the controversy is whether it 
was intended as a mortgage or an unconditional sale, the party as- 
serting that it was intended as a mortgage must show, by clear 
and convincing evidence, that it was so understood and intended by 
the parties at the time of the original transaction; but, when it is 
admitted that the transaction was not. as the conveyance on its 
face imports, an absolute and unconditional sale, and it is doubt- 
ful whether it was intended as a mortgage or as a conditional sale, 
the court is inclined to consider and treat it as a mortgage. 
Th. 36%, 

39. Same.—The court states the tests of contro'ling importance in such 
cases, as laid down in former decisions, and declares the transac- 
action in this ease, when subjected to these tests, to have been 
intended as a mortgage, and not as a conditional sale. Jh. #61, 

+). Reformation of written instruments in equity.—When, through mis- 
take or fraud, a written instrument fails toexpress a material term 
of the real contract which the parties mutuallly intended to make, 
a court of equity will reform it, on clear and satisfactory proof, so 
as to make it express the true contract; and this relief will be 
granted, not only between the immediate parties to the contract, 
but also against creditors and purchasers chargeable with notice of 
the mistake; but not against innocent third persons who have ac- 
quired vested rights, and who can not be placed in statu quo. 
Be rry, Demoville & Co. v. Sowell, 14. 
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$1. Sume.—On the facts of this case,—a father having conveyed by deed 
a house and lot to his married daughter, reciting only love and af- 
fection as its consideration, and not using any words which would 
exclude the marital rights of her husband; and an attachment 
against the father being afterwards levied on the property—the deed 
was reformed, against the husband, the father, and the attaching 
creditor, on averment and proof that the husband bought the prop- 
erty, paid a part of the price with moneys belonging to his wife, 
and conveyed it to her father, under a verbal agreement between 
the three that it should be conveyed to the wile as an equitable 
separate estate; and that it was not so conveyed through mistake 
onthe part of the draughtsman. Jb. 14. 

42, Same: voluntary conreyauce: parol eridence as to consideration.—aA 
voluntary conveyance is void as to the existing creditors of the 
grantor, and parol evidence is not admissible, at law, to contradict 
its recitals as to the consideration. Hence, the grantee, claiming 
that the deed was founded in fact on valuable consideration, would 
be without legal remedy against an attaching creditor of the grantor, 
and the levy of the attachment would be no obstacle to a reforma- 
tion of the deedin equity. Jb. 14. 

438. Same; who is bona fide pure haser: 


. right of cre ditor fe pees Sie POweysS 
of debtor.—The attaching creditor in such case, seeking to recover 
an antecedent debt due from the grantor, can not claim protection 
as a bone fide purchaser, against the equity of the grantee to have 
the deed reformed; nor can he claim that the deed is partly volun- 
tary (and to that extent fraudulent and void as to him), because 
the grantor, his debtor, paid a balanee of purchase-money due to 
the original vendor of the land, when it appears that he was bound 
on the note as surety for the purchaser, the husband of the grantee ; 
nor can he assert any rights against the land, by subrogation o1 
otherwise, on account of the moneys thus paid by his debtor. 
Th. 14. 

44. Correction of mistake b roluntaruy act of pa lies: hen demand and 

efusal is necess —A court of equity will 

an innocent mistike, capable of full correction by the voluntary 
act of the parties, unless a demand and refusal te correct it is al- 
leged and proved, or a reasonable excuse is shown for the failure 
to ask it; but, when the bill shows that the vendor or grantor is 
dead, and that his only heir is an infant, this excuses the failure 
to ask such correction, and justifies a resort to a court of equity. 

Harold Brothers & Scott ¢. Weaver, 373. 


15. Ntatute « 


not interpose to correct 


lintilations, dnd lapse of time. as ba fod / tpetdcgesxt mais- 


if 
take.—The statute of limitations, or lapse of time. will bar equit- 
able relief against mistake, as well as avainst fraud: the period ot 
the bar being computed from the discovery of the mistake, or the 
time at which, by the exercise of reasonable diligence, it might 

have hee n discovers al. ib. $73. 
46. Same.—In this case, the ¢ mplainant having been in the peaceable 
the land intended to be conveyed, from the execu- 
tion of the conveyance to him, in which the lands were incorrectly 
described, to the filing of his bill for the correction of the mistake, 
a period of more than twenty vears, and having only recently 
learned the mistake, from the assertion of a hostile tithe and elaim 
by a sub-purchaser from the personal representative of his deceased 
vendor,—the lapse Ol time was held no bar to the reformation of 

the deed. Th. 373 

47. Partition of lands in equity : when deereed.—To sustain a bill in 
equity for the partition of lands, the complainant must allege, and 
prove if denied, an undivided interest in the lands, jointly or in 


Pp ssession ot 
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common with the defendant; and it is not sutticient to show title 
in severalty to a distinet portion. Russell v. Beasley, 190, 

19. Reeeiver; when appointed hefore answer.—By the modern English 
practice, and by the practice in this country, a receiver may be ap- 
pointed before answer filed, when a pressing necessity is shown, 
since delay might defeat the object sought by the application. 
Weis v. Goette r. Weil cd? C'o., 239: Micou ?. Mose x Brothe rs, 439, 

50. Same; at whose instance appotnted.—As a veneral rule, a receiver 
will not be appointed at the instance of a party who does not show 
some title, claim, lien or interest, in, to, or upon the property, or 
specific thing in litigation; but a creditor by simple contract only, 
being now authorized by statute to file a bill to reach and subject 
property fraudulently conveyed by his debtor (Code, § 3886), ac- 
quires by his bill, and the service of process under it, such an in- 
terest and lien in and upon the property as entitles him to ask the 
appointment of a receiver for its custody and preservation. 
Ib. 259. 

D1. Sawe.—A judgment creditor of an insolvent debtor, having an exe- 
cution returned ** No property found,’’ and seeking by his bill to 
reach and subject the debtor’s alleged interest in certain crops 
raised on a plantation carried on in the name of another person, 
shows such a lien on or title to the crops as authorizes him to ask 
the appointment of a receiver; and the proof showing very clearly 
that the property is being rapidly disposed of by irresponsible 
parties, under the management of the debtor, so that its loss is 
nminent, and the charge of fraud being strongly supported by all 
the circumstances of the case, a prima facte case for the appointt 
ment of a receiver is made out. Jb. 409%. 

92. Same; afiidarits, and how rebutte 1.—The practice is well established, 

that er-perte atlidavits may be received in support of an applica- 

tion for the appointment of a receiver, and counter affidavits in 
opposition to it; but the court ‘tis unwilling to sanction the prac- 
tice, Which seems to have been followed in this case, of permitting 

a voluminous deposition, containing irrelevant matter, to be intro- 

duced for the purpose of contradicting the affidavit of the depo- 

nent.”’ If it was necessary to rebut or impeach the statements of 

the aflidavit, it should have been done by an extract of the perti- 

nent matter from the deposition, embodied in an explanatory afti- 
davit, or attached thereto as an exhibit. J. 439, 

a3. NSames mau of pu lies, oF of notice. —That some of the parties in 
interest are not before the court, and that others have had no no- 
tive of the appiication, is no valid objection to the appointment of 
a receiver; since the receiver holds for the parties in interest, and 
his appointment does not affect any existing rights of persons be- 
fore the court, Who may at any time propound their interest. 
Th. 439, 

D4. When reeeirve meaty SUE A receiver app ited by the court, succeed- 
ing to all the rights of the client, and authorized to sue, may tile a 
bill against an attorney, to enforce the implied trust arising from 
his purchase of lands at a sale under execution in favor of the 
client. Pearce ve. Gamble & Bolling, 341. 

9). Res adjudicata, at law and in equity.—lIn the application of the 
principle of res adjudicata, there is no difference between courts of 
law and courts of equity; when an issue of fact, or of law, has 
been adjudicated on the merits in either tribunal, it can not be 
again litigated in the other. Strang v. Moog, 46%. 

at. Re SCIRRIO of coutract at «stance of purchase rs li “ tor pu chase- 

money paid.—In rescinding a contract for the sale of lands, at the 

instance of the purchaser, the court may decree a lien on the land 
in his favor, for the purchase-money paid; but this lien is contined 


40) 
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to such lands, or p rtions thereof, as the vendor had the legal right 
to convey. MeWilliams v. Se nkins, ASU, 

Di. Nanees ee ani fined ¢ latins of mrchaser, and heirs Of vei ae to nt 
In such case, the land being the homestead exemption of the ven- 
dor and his family, which is not liable tor his contract debts, the 
lien in favor of the purchaser is properly declared to be subordin 


) 


jite to the claim of the vendor's heirs for the rents while the pur 
chaser Was in possession under the contract BrickeELi, C. J 
ae 


dissenting.) J. 480. 

pecitic pertormance of coutract.—A court of equity will not speciti- 
cally execute every contract into which parties may lawfully enter ; 
nor does it necessarily follow that a specific performance will be 
decreed, because a rescission has been refused at the instance of 
the defendant, in a former suit between the parties, and that de- 
cree is binding as res adjudieata. It is always a matter within the 
judicial discredion of the court, whether to grant or refuse a specitic 
performance; and it may and should | 
tract is not only legally binding, but also fair, just, and reasonable 
in all its parts: in other words, there must be ‘ta valuable consid- 
eration, particularity, certainty, mutuality, and a necessity for 
performance.” A specific performance is refused in this case, be- 
cause the evidence is held insutlicient to show that the contract 
Was supported by an adequate consideration, and was fair and just 
in all its parts. Moon's Adm’r vr. Crowder, 74. 

SO. Ball Jor spe ‘fic Persporimanece when prematu ely filed —A bill tor 
specific performance is prematurely filed by the purchaser, when 
the purchase-money has not been paid, and, by the terms of the 
contract, is not due until a future day; as where the contract stip- 
ulates that the vendor ‘‘is to give him three vears to pay, without 
interest,’’ and is not bound to convey until the purchase-money is 
paid, and the bill is filed before the expiration of the three vears. 


a. 


0 refused, unless the con- 


Thompso iv. Gordon, 555, 

ou. Npecipic performance of contract: when deereed.—A court of equity 
will not decree the specific execution of a contract, unless it is fair, 
just, reasonable, and equal in all its parts; it must also be founded 
on an adequate consideration, and be mutual in its operation and 
effect ; and its specitic execution must effectuate the real intention 
of the parties, und must be free from any hardship or oppression. 
Irwin v. Bail 4, 4G? 

61. Same.—There is no other class of cases, within the jurisdiction of a 
court of equity, to which the maxim is more rigidly applied, that 
he who seeks equity must do equity ; and hence, where a specific 
performance could not be decreed against the party asking it, it 
will not be decreed in his favor, but the parties will be left to their 
legal remedies. Jb. 467. 

2. Specific pe rformance refused, for want of mutuality; special relief 
granted by subrogation to discharged mortgage: —Where a married 
woman advanced to her father, either as a loan, or in trust to be 
invested for her benefit in a tract of land, moneys belonging to her 
as an equitable separate estate, which he used in part payment of 
the purchase-money for the land, but took the title in his own 
name; and dissatistaction being expressed by the daughter and 
her hushand, because the title was so taken, and because there 
was no written evidence of her interest in the land, or that her 
money Was used in paying for it; thereupon, after the death of the 
wife and daughter, the father agreed in writing with the surviving 
husband, ‘‘in consideration,’’ as therein recited, ‘‘of having given 
my late danghter certain money, part of which she returned to me 
at or shortly after I purchased ”’ the lands, to convey a specified 


part of the lands to the husband, with half of his stock, farming 
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implements, &e., on condition as follows: ‘he to pay off the mort- 
vave for $3,000 that now stands against the property, and, if judg- 
ment is obtained against me ina suit now pending in faver of R. 
& Co., to pay one-half the amount oa reof; he to lift the mortgage 
Within the present vear, and I to mak him a deed to the property 
a n he is prepared to lift the mortgage ;’? held, on bill filed by 
the husband after paving the mortgage . that he was not entitled to 
a specific performance of the contract, since he could not discharge 
the defendant from liability for the mi neys so inve sted in the lands, 
and therefore the contract could not be enforced a igainst Sew held, 
also, that he was entitled to be subrogated to the rights of the 
mortgagee, to the extent of the moneys paid by him in pert ction 
of the mortgage. /b. 447. 
lreruu f et ball hay p chaser, lo Com wl COMEEYO MCE at legal title. 
When a pure haser, or sub-purchaser, of lands seld by an adminis- 
trator under ap order or decree of the Probate Court, files a bill 
in equity in the nature of a bill for specific performance, seeking 
to obtain a conveyance ol the legal title from the heirs, and to en- 
join an action at law by a succeeding administrator, he must avei 
and prove the facts which give the court jurisdiction to order the 
ale; and the ave rment of mere legal conclusions—as, ** appropri- 
ate allegations,’’ ‘* proper parties.” ‘‘ legal gronnds,”’ ete.—is not 
suthcient.—Gilehrist e. Shackelford, 7. 
Proof of proceedings authorizing sale.—When the averments of the 
bili are denied, the onus of proving the facts necessary to support 
the order and s = ison the complainant; and these facts are prop- 
erly proved by a transcript from the record of the Probate Court, 
if in existence; and if the record has been lost or destroved, it 
must be proved as other disputed facts are proved. J. 7. 
Application of } wrchase-wionedu te di hts of estate bs COPTESPOr aL wee of 
allegations aud prooy.—lt the complainant fails to prove the facts 
necessary to sustain the validity of the sale, he can not have reliet 
because the proof shows that the purchase-money was applied in 
paving the debts of the estate, when the fact is not averred in the 
bill, Jb. 
Protection ert nded fo hona fide purchases without notice.—A pur- 
chaser in good faith, and for valuable consideration, of lands 
chargeable with an outstanding equity, of which he had no notice 
until after he had paid the purchase-money, will be protected 
against it in a court of equity. Turner v. Wilkinson, 261, 





Subrogation of sureties on note for pure hase-moneey, to ve ndor x lien 


On land, (Is aqaiust x? h- pure hascer who has made payment.—It the 
sureties on a note given for the purchase-money of land, having 
paid the balance due on the note, can claim to be subrogated to 
the vendor’s equitable lien on the land, they can not assert that 
right against a — roft a portion of the tract, when the 
purchase-money paid by the latter has been applied in partial 
ty 0m of the note on which the sureties were bound. Sayers 
Baker, 49. 

Subrogation 0 * holders of indorsed bonds, to State’s statut wy lien 
and priority. Se hol le ‘rs of State-indorsed bonds who h: ave ac- 
quired them in good faith, for valuable consideration, and in the 
usual course of business, are entitled to be subrogated to the stat- 
utory lien and priority of the State, on the railroad company be- 
coming insolvent, and making default in the payment of the bonds 
according to their terms; and this subrogation may be declared in 
a suit between the holders of such bonds, some of whom are not 
entitled to share in the protection given to the others, and although 
the State is not a party and can not be sued. Gilinan, Sons & Co. 
ve N. O. & S. Railroad Co., 566. 
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69. Partie sto hill : corporation and its onice rs, When a bill in equity is 
filed by a creditor against a corporation, its directors and officers, 
against whom no relief is prayed, and against whom no fraud, 
conspiracy, or breach of trust 1s charged, can not be joined as de- 
fendants for the sole purpose of discovery. Norwood v. M. & C. 
Railroad ('o., 5628. 

70. Misjoinde r of defe ndants ; who may take adi antag of > error without 
injury.—When persons who have no interest in the subject-mattet 
of the suit, and against whom no relief is prayed, are improperly 
joined as defendants to a bill, thie misjoinder is a defense personal 
to them, and the other defendants can not take advantage of it; 
but, if the other defendants demur on account of such misjoinder, 
a decree sustaining the demurrer, but without dismissing the bill, 
is error without injury to the complainant. J). 30.3, 

71. Parties to bill for foreclosure.—The personal representative of the 
deceased mortgagor is a necessary and indispensable party to a 
bill which seeks to foreclose a mortgage on lands, unless it is shown 
that the assets in his hands are discharged from all liability for 
the debt. Boyli vr. Williams, 341. 


> 2 Non-joind r of partie o2 how take 7 advantage of.—While the veneral 
rule is, that an objection for the want of parties must be taken by 
demurrer or plea, or be insisted on in the answer; yet the want ot 
an indispensable partvy—one in Whose absence a decree can not 
properly be rendered—is available on the hearing, or on error 
Th. 351, 

73. Parties to ereditor’s bill—When a erediter at large tiles a bill to 


reach and subject lands alleged to have been fraudulently conveyed 
by his debtor (Code, § 3886), the debtor himself, if living, is a nec- 
essary party defendant to the bill; and if he obtains a discharge 
in bankruptey pending the suit, his assignee is a necessary party 
defendant. Harris vr. Moore, 507. 

74. Parties to bill to enforce trust.—When lands are held in trust, ex- 

press or implied, and the cestué que trust dies, the right to enforce 

the trust descends to all of his heirs equally, and all are necessary 

parties to a bill filed for that purpose. Kelly vr. Karsver, 106. 

10. Statutory provisions as to parties, in suits hy married women.—The 
statute which provides that a married woman ‘* must sue or be 
sued alone, when the suit relates to her separate estate’ (Code, 
2892), applies only to actions at law, and has no reference to suits 
in equity. Sawyers v. Baker, 49. 

76. Rules of practice as to parti s. in suits by married women.—The lth 
Rule of Chancery Practice, adopted in January, 1877, providing 
that ‘‘all bills and petitions by married women, in reference to 
their separate estates, shall be exhibited in their own names, it 
over twenty-one vears of age, or relieved of the disabilities of 
coverture ’’ (Code, p. 163), was intended to carry out the legisla- 
tive policy indicated by the said act approved March 4th, 1876, 
since inoperative because omitted from the Code of 1876; and while 
said rule applies equally to all separate estates, whether statutory 
or equitable, it extends only to cases in which, prior to its adoption, 
it was necessary that a married woman should sue by her next 
friend, and does not apply to cases in which it was necessary or 
proper that she and her husband should join as co-compiainants. 
Th. 49. 


77. Joinde r of hushand and wife ax plaintiffs. 





As decided in this case 
on a former appeal (66 Ala. 292), the wife is a proper and neces- 
sary party to a bill filed by the husband, seeking the specific per- 
formance of a contract for the sale of a tract of land, when it ap- 
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peared that the purchase-money was paid with funds belonging to 
the wife’s statutory estate, though the title-bond was taken in the 
name Of the husband; and if the evidence establishes the case 
made by the bill, the title should be vested in the wife by the de- 
cree of the court for a specific performance. Jb. 49. 

Bill hy hushand and “u ife i and dismissal the reot by hushand.—A bill 
filed in the names of husband wife jointly, to enforce payment of 
an annuity charged on lands, and made payable to the husband for 
the mutual benefit of himself and wife during their joint lives, is 
the bill of the husband alone; and a dismissal of the bill by him, 
on compromise with the defendant, does not prejudice the rights of 
the wife, nor bar her from maintaining another bill to enforce pay- 
ment of her part of the annuity. Sloan +. Frothingham, 589, 

Filing hill inou round district; how objected to.—When a bill shows on 
its face that it is not filed in the proper district, it is subject to de- 
murrer, or may be dismissed on motion; and.if the fact does not 
appear on the face of the bill,a plea in the nature of a plea in 
abatement is the proper mode of presenting the objection. Har- 
well v. Lehman, Durr & Co., 344. 

Where bill may be fil d: who is material defi ndant.—A material de- 
fendant, as the term is used in the statute specifying the several 
districts in which a bill may be filed (Code, § 3760), means a nec- 
essary or indispensable party, as distinguished from one who is 
merely a proper party. Lh. 344. 

Same; parties to bill for foreclosure.—When a junior mortgagee files 

a bill, asking a foreclosure of his mortgage, an account of both of 
the mortgage debts, and a sale of the property free from the in- 
cumbrance of both mortgages, the senior mortgagee is a necessary 
and indispensable party ; and the bill may be filed in the district 
in Which he resides. J. 344. 

Same; where mortgage has heen assiqned.—Ht the senior mortgage has 
heen assigned, absolutely and unconditionally, leaving in the 
mortgagee no interest in it or the debt secured by it, the assignee 
would be a necessary party toa bill for foreclosure filed by a junior 
mortgagee, and the senior mortgagee would be only a proper party ; 
but, if the assignment was conditional, and the condition had not 
been performed when the bill was tiled, the assignor would be a 
necessary party, and the bill might be filed in the district of his 
residence; and being so filed, the subsequent performance of 
the condition, whereby the assignment became absolute, would 
not divest the jurisdiction of the court, nor be good ground for dis- 
missing the bill. Jd. #44. 

When distributees may sue, without administration.—The general rule 
is, that distributees, or next of kin, can not maintain a suit for the 
mere purpose of distribution, until letters of administration have 
been granted on the estate of the decedent; and this rule must 
prevail, unless facts are aflirmatively shown which bring the par- 
ticular case within the recognized exception dispensing with an ad- 
ministration when it would be a useless ceremony. Sullivan rv. 
When distributees or administratoi may or must sue .—When there is 
an administrator of the estate of a deceased legatee, he is the 
proper person to sue for the legacy ; consequently, the next of kin, 
or distributees of his estate, can not join in a bill with the surviving 
legatees, making the administrator a defendant. Jb. 68. 

Bill to redeem; who may file.--A Will to redeem under a mortgage 
may be filed by any one who owns the mortgagor’s equity of re- 
demption, or any subsisting interest therein, by privity of title 
with him, whether by purchase, inheritance, or otherwise; and 
under this principle, the widow of the mortgagor, who joined with 
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her husband in the exeeution of the mortgage, and who claims a 
homestead in the premises, may be joined with the heirs in a bill 
to redeem. Butts r. Broughton, 294. 

Filing bill in double aspect.—-A creditors’ bill can not be filed in a 
double aspect, asking to set aside a conveyance as fraudulent, or, 
in the alternative, to have it declared and enforced as a general as- 
signment under the statute (Code, § 2126), enuring to the equal 
benetit of all the ereditors; and the principle applies equally to a 
veneral creditors’ bill, and to a bill tiled by one or more creditors 
for their own benefit. (Adhering to Lehman vr. Meyer, 67 Ala. 
396, which overruled Crawford rv. Kirksey, 50 Ala. 590. loog 
Taleott, 210 , j 
iequtions of bill.—-An allegation in a bill, seeking to enjoin the ob- 
struction of a stream, that the stream ‘‘is a navigable river,’’ is 
merely the statement of a legal conclusion. Wad {// i 

Arerments of hill ye 
When a purchaser, or sub-purchaser, of lands sold by an administra- 
tor under an order or decree of the Probate Court, tiles a bill in 
equity in the nature of a_ bill for specific performance, seeking to 
obtain a conveyance of the legal title from the heirs, and to enjoin 
an action at law by a succeeding administrator, he must aver and 
prove the facts which give the court jurisdiction to order the sale ; 
and the averment of mere legal conclusions--as, ** appropriate 
allegations,’’ ** proper parties,’’ ‘‘ legal grounds,”’ ete.—is not sul- 
ficient. Gilchrist v. Shackelford, 7. 

Argumentative allegations in a bill are 

objectionable. Lake v. Security Loan Association 





hy purchaser, he comp COnVE ( ot legal tithe 





‘ ; : 
Arqumentative all gations. 


legations of misrepresentations not showing fraud.—In a bill tiled 
by a stockholder in an incorporated building and loan association, 
asking an account and redemption under a mortgage Which he had 
executed to the association, averments in these words, ** You 
orator’s purpose in obtaining said shares of stock in the outset was 
to enable him to borrow the money, and not as an investment in 
the stock, and this purpose was well known to the officers of said 
company; and orator was moved to borrow the money, and pay 
this $75 per month, by the statements and calculations made by 
said oftticers, and given to him, that this stock would be worth 
$200 per share after the one-hundredth installment was paid in, 
and he became a stockholder by the purchase of stock for the 
above purpose, and under the foregoing representations,’’—show 
only the expression of an opinion or judgment on a matter which 
was equally open to both parties, and do not amount to a charge 
of fraud or willful misrepresentation. 7h. 207. 

Bill in equity; when admissible as evidence in another suit.—A bill 
in equity, not sworn to, is regarded as the mere suggestion of 
counsel, and is not admissible as evidence against the complainant 
in another suit; but, when duly sworn to by him, it is an admis- 
sion of the facts therein stated, and admissible as evidence against 
him in another suit. Callan v. MeDaniel, 96. 

Amendment of bill; takes effect when.—An amendment which intro- 
duces no new subject, but only makes more specific the charges ot 
the original bill, takes effect as of the day on which the original 
bill was filed. Lipscomb vr. MeClellan, 151. 

Multifariousness; election.—A bill which seeks a redemption and 
account under a mortgage executed by the comiplainant’s deceased 
brother to the defendants, the complainant claiming as a junior 
mortgagee; and also a redemption and account under a mortgage 
on another tract of land, executed by the complainant himself to 

the defendants, and the specific execution of an agreement by 

which, as alleged, the defendants redeemed the latter tract of 
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land from a purchaser at execution sale, for the benefit of the 
complainant, and were to allow him to redeem from them on re- 
payment of the amount advanced, with interest, and the balance 
due on the mortgage debt, is multifarious; but, a demurrer being 
sustained to the bill on that ground, the court ‘approves the 
practice of putting the complainant to his election.”” Junkins 
D reer; what grounds available on errov.—On_ appeal from a de- 
cree sustaining a demurrer to a bill for want of equity, this court 
Will consider only the causes of demurrer specifically assigned, 
and will not regard other defects which are amendable; at least, 
When the bill is not fatally wanting inequity. JZumphreys v. Bur- 
Correspondence of pleadings and evidence.—Evidence alone, without 
corresponding allegations in the bill, does not entitle the com- 
plainant to any relief. Jwukins v. Lovelace, 303; Gilchrist v. 
s tehely we, Be 
Weight of ausweras ecidence.—An answer, not under oath, is not 
evidence for the respondent for any purpose; and when verified 
bv atlidavit (Code, § 3786), it is only evidence so far as responsive 
to the allegations of the bill. Buchanan vr. Buchanan, 55. 
iH / taps is PeSPOUSIVE, or wOlL— When the bill, tiled by a cred- 
itor. attacks the validity ol a conveyance to the debtor’s son, al- 
leging that the purchase-money was paid by the debtor with his 
own funds; and the answer, admitting this fact, alleges that it 
Was so paid in consideration of a debt due from the debtor to his 
son; this is not responsive, but is matter in avoidance, and must 
be proved. Ih. 55, 
laewer; whole admissible, when part has been read.—When parts of 
an answer toa bill in equity have been read in another suit as evi- 
dence against the respondent, he has the right to read the whole 
of itas evidence. Callan v. Mel el, § 


] 


yet 
Lane's ; cross-hill without and j nel ? statutory provisions, 


heel ty 


In 
the absence of statutory provisions, an answer and a cross-bill are 
separate and distinct modes of defense, and can not be blended in 
one pleading; and the statute which authorizes a defendant to 
embrace in his answer matters which might be made the subject 
of a cross-bill, and to have it heard and considered as a cross-bill 
Code, SSO1-04), applies only to those cases in which relief is 
sought against the complainant in the original bill, and does not 


authorize the answer of one defendant to be converted into a cross- 
bill as against another. G//man, Sons & Co. ve NL Ow & S. Reail- 





do IO 

Cross-hill between co-defendants.—Independently of statutory pro- 

Visions, a cross-bill may be maintained by one or more of sev- 
eral defendants, asking relief against the original complainant 
and the other defendants; and when sueh a cross-bill has been 
filed by one defendant, bringing the entire subject of litigation be- 
fore the court, a second cross-bill by another defendant is unnee- 
essary, and is properly dismissed. J, 566, 

Cross-hill.—A eross-bill ean not be maintained when it is inconsis- 
tent with the answer, nor can it be supported on facts not averred 
in the answer; and this principle applies where there is an agree- 
ment of record that the defendants shall each be entitled, under 
his answer, to the same relief as under a cross-bill regularly tiled. 
Huatchett «. Blanton, 425. 

Pleading statute of frauds.—The statute of frauds, as a defense in 
equity to a bill which seeks the specitie performance of a contract 
relating to lands, must be pleaded, unless the bill shows on its 
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face that the contract is obnoxious to the provisions of the statute. 
Baik yi. Irwin, 505. 

103. Ref rence to reqiste hefore decree of sale .—When the defendants toa 
bill for foreclosure are all adults, and do not suggest or claim, in 
the court below, that the mortgaged premises are susceptible of 
division, and that a sale of a part only will be sutlicient to satisfy 
the mortgage debt, the court may decree a sale without a reference 
as to these matters; but, if some of the defendants are infants, or 
are not sv/ juris, it is irregular and erroneous to render a decree 
of sale, without a prior reterence to the register to ascertain and 
report whether the premises are susceptible of division, whether a 
sale of part only would not be sutlicient, whether the interest of 
the infants requires a sale in parcels, and what parcel should be 
first sold. Boyle v. Williams, 351. 

104. Testimony taken before cause is at issve.-—Testimony taken in a chan- 
cery cause before the cause is at issue as to a material defendant, 
is not admissible as evidence against him for any purpose. [«r- 
ris v. Moore, 507. 

105. Ob je ctions to evidence; when and how made —When interrogatories 
propounded toa party, as a witness in his own behalf, call for ille- 
gal evidence, objection should be taken before tiling cross-inter- 
rogatories ; but this rule does not prevail, when the illegality of 
the evidence is unknown, or is only disclosed by the answers. 
Binford’s Admr vr. Dement, 491. 

106. Same.—Objecting to interrogatories which call for illegal evidence, 
without more, is not sufficient to bring before the chancellor the 
question of the admissibility of the evidence: there must be, also, 
written exceptions signed by counsel, specifying the portions of 
the testimony sought to be suppressed. 7). 497. 

107. Same.—Motions to supress testimony, founded on exceptions duly 
filed, are properly heard before entering on the trial; or, by con- 
sent, they may be heard and determined in connection with the 
main cause; but, when the parties proceed to a hearing by agree- 
ment, stipulating that the chancellor may disallow all illegal evi- 
dence, this ‘‘rather loose practice has a tendency to cast on the 
chancellor so much unnecessary labor, that he may very justly re- 
fuse to act on such agreement.” J. 497. 

108. Same.—Objections to evidence can not be raised for the first time in 
this court, but are waived when not properly taken before the 
chancellor. Jb. 491. 

109. Deposition » jindorsement hy commissioner, showing tith of cause. 
The 64th Rule of Chancery Practice, requiring the commissioner 
to indorse on a deposition the title of the cause in which it is taken 
Code, p. 170), is directory merely, and the failure to make such 
indorsement does not render the deposition inadmissible as evi- 
dence. (Quarles v. Campbell, 64. 

110. Disinissal of hill on demurre r, in vacation.—When a bill is dismissed 
on demurrer, in vacation, the complainant should be allowed an 
opportunity to amend it; and the failure to allow him such oppor- 
tunity will work a reversal of the decree on error. Stoudenmire v. 
Th Bard lahen, 300, 

111. Seme.—The dismissal of a bill in vacation, on account of defects 
which are amendable, without allowing the complainant an oppor- 
tunity to amend, is an error which will work a reversal; but, when 
such dismissal is in term time, the record must show that he asked 
leave to amend. Shacke ford v. Bankhead, 476. 

112. Dismissal of bill by plaintif?’.—By the 31st Rule of Chancery Prac- 
tice (Code, p. 166), which follows the English rule, if the com- 
plainant cause his bill to be dismissed on his own application, af- 
ter the cause is set down for hearing, ‘‘such dismissal is, unless 
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the court otherwise orders, equivalent to a dismissal on the merits, 
and may be pleaded in bar to another suit for the same matter.’’ 
Strang v. Moog, £60, 

113. Coneclusiveness of decree dismissing hill.—When a bill in equity is 
dismissed for want of jurisdiction, or because the complainant has 
a plain and adequate remedy at law, or because of any mere defect 
in the pleadings, or, generally, on any other ground not involving 
the merits, such dismissal is usually stated to be “ without preju- 
dice,’ and is not held to be a final and conclusive adjudication of 
the matters in litigation; but, when a bill is dismissed on the 
merits, the decree is final and conclusive, like a judgment at law, 
not only as to all facts or issues actually decided, but as to all 
points necessarily involved in the matter adjudicated. Jb. 460. 

114. Same.—When a bill assails the validity of a mortgage on the ground 
that the consideration was an illegal agreement to supress a crim- 
inal prosecution, a decree dismissing it on the merits, because the 
proof failed to sustain the allegations, is conclusive as to that issue ; 
and it can not be again litigated in an action at law founded on the 
mortgage. Lh. 460, 

115. Same.—When the complainant voluntarily dismisses his bill, the 
decree dismissing it ‘* is very like a voluntary nonsuit at law, which 
does not bar a second suit ;’?’ but, where the decree recites that the 
cause ‘again came on to be heard, on the papers formerly read, 
and the answer of the defendant, with the exhibits filed with said 
answer, and with general replication to said answer, and upon the 
report of the master commissioner, made in pursuance of the de- 
cretal order of the last term, and was argued by counsel ;’’ and 
then proceeds, ‘‘on consideration whereof, and on motion of the 
plaintiff, the court doth adjudge, order and decree, that the bi@ of 
plaintiff be dismissed, and that he pay to the defendant his costs 
in this behalf expended, but the defendant is not to be barred or 
precluded by this decree from asserting or recovering, in any proper 
suit, any balance which may be found due him by the plaintiff, as 
set out and asserted in the answer of said defendant, growing out 
of the account asked for in said bill;’? this, /f seems, is not a vol- 
untary dismissal by plaintiff, but rather only shows that he moved 
for a decree in the cause. Moon's Adin ve. Crowder, 79, > 

In the imposition of costs, the chancellor exercises a legal 

discretion, governed by precedents and by veneral rules applicable 

to the varying circumstances of particular cases; and this disere- 
tiou is fully exercised and exhausted, when a decree for the pay- 
ment of costs is embodied in a final decree settling the equities ot 
the case, declaring and defining the rights of the parties. La parte 


, ° ‘ 
Rohinson., ott, 


~ 


116. 


orts, 





117. Same: tinal decres asto, not anv ndabli or revisabl at subseque nt term. 
While clerical errors may be corrected at a subsequent term, the 
sentence and judgment of the court—that which has been delib- 
erately ordered and adjudged in the tinal decree—can not be 
changed or modified at a subsequent term; and this is as true 
of that part of the decree which adjudges the costs, as of any 
other part. Tbh. 389, 

118. Revision of chancellor's decision on facets. This court will not dis- 
turb the chancellor’s decision on a disputed question of fact, when 
the record does not clearly show that he erred. Butts rv. Brough- 
ton, 294. 

119. Same.—This general rule applies in this particular case with greater 
force than usual, since the chancellor had before him the original 
writing, the genuineness of which was in issue, and other writings 
admitted to be genuine, none of which are before this court. 
Moon's Adm’r ?. Crowds te 
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120. Revision f haneelor'’s vruli gs on ere ptrons tu reqiste r’s report.—On 
appeal from the chancellor’s decree overruling exceptions to the 
register’s report upon matters of account, dependent upon the reg- 
ister’s conclusions from the evidence adduced before him, this court 


vill indulge all reasonable presumptions in favor of the register’s 
rulings, and will not disturb them unless they are clearly shown 
to be wrong. Winter vr. Banks, 409. 


CHARGE OF COURT TO JURY. 


l. Cha res rested pee: vg nals rial faets, ol ve qgeertig expl mation. 
Charges re quested, which ignore or obscure material evidence, or 


which require additional instruetions to prevent them from mis- 
leading the jury, may be refused. Callan vr. MeDaniel, 96, 


2. Charges given, having tendency to mislead.—A charge given, having 
a tendency to mislead the jury, is not an a, which will work a 


reversal of the judzment, since the appe ‘lant, if apprehending in- 
jury from it, might have asked es itory Saane tions. Th. 4 
3. Charge vefe p legal question to jury.—lt is the duty of the court to 


determine whether the summons is an original or an a/ias, and a 
charge which refers the decision of that question to the jury is 
erroneous. Ala. Great So. waltveas Co. v. Hawk, 112. 

4. Abstract charge as to iplicity of third person with erime.—When 

there is no evidence whatever tending to connect any other person 

than the accused with the death of the child alleged to have been 
murdered, or with the concealment of its body where it was found, 
charges requested, based on the supposed complicity of some 
other person with the crime, are abstract, and are properly re- 

fused on that account. FIvhbhard v. The State, 164. 

5. Cha qe as to sufficines ft pro if when ridence iz @e mtlicting.—aA 
charge requested, which instructs the jury that, when one witness 
swears to the existence of a fact, and another witness, of equal 
credibility, swears to its non-existence, the fact is not proved, un- 
less there is othe satisfactory proot of it, which, standing alone, 
would be sufficient to establish the probability of its truth, if not 
erroneous, is certainly misleading, and therefore properly refused. 
Dorgan. The State, 1703, 

6. Creneral exception to extive charge.—A general exception to an entire 
charge, containing several separate and separable clauses, some ot 
Which are correct, can not be sustained; the particular clauses, 
supposed to contain error, should be specitically excepted to. 
Farley v. The State, 170. 

7. General evecption to charges given or refused.—A general exception 
to several cliarges given can not be sustained, unless each of them 
is erroneous ; and in like manner, a general exception to the refusal 
of several charges asked can not be sustained, unless each one of 


them embodies a correct legal proposition applicable to the evi- 


denee. Storall vr. Fowler, 77. 

8. Construction of writings ; questions for court and jury.—lt is the 
province of the court to construe written instruments, and to de- 
clare their legal effeet; although, when the legal operation and 
effect of the instrument depends, not only on the meaning and 
construction of the words used, but also upon collateral facts and 
extrinsic evidence, the inference of fact to be drawn from the evi- 
dence should be submitted to the jury; vet, if thee vidence is ad- 
dressed to the court, without objection, and passed on, the court 
may draw all such se rae as the jury could properly have 
drawn. Bo ukin Fe Bank « . Mohile, LH... 

Q. Construction aud aperatio i ‘a deed; questions for court and yury. 

The construction of a deed is always a question for the court ; but, 
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when its construction and operation,.as to the limits and bounda- 

ries of the lands conveyed, depend upon extrinsic parol evidence, 

its construction and eifect should be stated to the jury hypothet- 

ieally, so that they may pass upon the facts. Humes ¢. Bernstein, 

10. Idem sonaus; whether question for court ov jury.—W hether one name 
is ‘dem sonaus With another, notwithstanding a difference in the 
spelling of the two, is a question of fact for the determination of 
the jury, when it arises on the evidence under the plea of the gen- 
eral issue, and not a matter of law for the decision of the court. 
Underwood v. The State, 220. 


‘ODE OF ALABAMA. 


~ 


Il. Statutes omitted from Code. NSaimyers v. Baker, 49. 

4 522-5. License and liability of innkeepers. Beale ve. Posey, 323. 

3 764. Constable’s bond, filing and recording of. Martin vr. Hall, 
987. 

1 1549-51. Liability of innkeepers. Beale v. Posey, 322. 

A 1699, 1700. Liability of railroad company. ctla. Gr. Southern 


Rail wid to. ¢. Thai e. FIZ. 


6 2121. Statute of frauds, as to contracts required to be in writing. 
Junkins v. Lovelace, 30s, 
7 2124.) Fraudulent and voluntary conveyances. Avel +. Larkin, 
; /, . 
Ss 2455. Sale of lands for payment of decedent’s debts. Gilchrist 
r. Shackelford, ti Quarles. Campbell, 64; Gayle’s 
Adm’r rv. Johnson, 254. 
9. 25ON7T-S. Statute of non-claim. Jones Drewry, 311, 
lO 2625. Appointment of administrator ad /item. Crayle’s Adm’r 
( 0 SODIL, werd. 
1] 2657-38. Suits by foreign administrators. Harris ¢. Moore, 507; 
Sloan e. Frothingha a, 289. 
12 2691. Divorce on ground of abandonment. Jleudricks v. Heu- 
} }. f , 
13 2715. Wife’s interest in husband’s estate. Wiggins v. Neuw- 
-lorllgge > uy! 
14. 2751. Removal of disabilities of coverture by decree in chancery. 
1}. 2850-48. Claim of ext mption, and how contested. Totten & Bro. 
v. Sale & Co., 488; Keel v. Larkin, 494; Bake 
r. Keith, 112; Farley v. Riordon, 128. 
1G 2892. Suits by husband and wife. Nerwyers v. Baker, 49 


2051-54. Suggestion of adverse possession and erection of valu- 
able improvements.  JZwimes vr. Bernstein, 546. 
Is. § 2963. Plea of not guilty in ejectment. Callan ec. MeDaniel, 96 


19. 2084. Billof particulars. Hayes ¢. Woods, 92. 

20. § 35018. Struck jury in civil cases. Dothard ¢. Denson, 541. 

21. § 35029. Waiver of jury. Martin v. Ning, 354. 

22. 3058. Competency of parties as witnesses, in actions by or 
against administrators, &e. Aeel v. Larkin, 494; Bin- 


ford’s Adiv’r ve. Dement, 491; Junkins ve Lovelace, 3038, 

23 3112. Nonsuit with bill of exceptions. Hurst & MeWhorter rv. 
Bell & Co., 336, 

24 § 3128. Costs in civil eases. Eslara rv. Farley, 214. 

25. $3154. Amendment of clerical errors. Whorley e. Mo & C. Rail- 
road Cu. SU. 

26. §§ 3161-68. Rehearing at law, on ground of frand, accident, or mis- 

take. Ew parte O' Neal, 560; O Neal v. Kelly, 559. 
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27. § 3209. Sale of mortgaged lands underexecution. Junkins v. Love- 
: lace , d3, 
28. § 3213. Levy of execution after the defendant’s death. Aeel v. 
Larkin, 494. 

20. § 3225. Limitation of suit for injury to lands. Nininger vr. Novr- 

30. § 5226. Limitation of action for conversion of property. Su//ivan 

31. § 3226, subd. 7. Limitation of action against sureties of executor or 

administrator. Vartin vr. Tally, JO. 

32. § 3251. Limitation of action against railroad company for personal 

injuries. ila. Gr. So. Railroad Co. vr. Hawk, 112 
33. §§ 3497-3507. Partition in Probate Court. Ward vr. Corbett, 438. 
3 § 3760. In what district bill may be filed. Harrell +. Lehman, 
Durr & Co., 344. 
§ 3786. Weight ofanswerasevidence. Buchanan v. Buchanan, 55. 
36. §6 3801-04. Cross-bill and answer. Gilman, Sons & Co. v. N. Ow & 
S. Railroad C'o., 566. 

37. §§ 3837-39. Bill in chancery for correction of errors in probate de- 
cree. Humphre ys v, Burleson, 1; Lune’s Adm yr rv. 
iW (hd, £2: Ntownd:s nminive ?. 1h Bardi leah nv, aH, 

3886. Bill in equity by creditor without lien. Weis v. Goetter, 

Weil & Co., 259; Harris vr. Moore, 507. 
4071-93. Bastardy proceedings. State r. Dorgan, 173; Nicholson 
. State, 176, 

40. 4207. Playing cards in public places. Russell vr. The State, 222. 

41. § 4214. Renting room for gaming purposes. Poteete v. The State, 558. 

#2. §§ 4304, 4506. Rape and carnal abuse of child. Beason vr. The 

State, 791. 
345. Burglary. Aelly rv. The State, 244. 
377. Embezzlement by clerk or bailee. Washington vo The 
State, 272; Po & M. Insurance Co. vr. Tuntsall, 142. 
$5. § 4414. Trespassing cattle. Cole vr. The State, 216. 
46. §§ 4615-14. Depositions of convicts in penitentiary. P. & M. In- 
surance Co. v. Tunstall, 142. 

47. §§ 4695-97. Criminal proceedings before justice of the peace. FE. 

parte Dunklin, 2h1. 

$8. § 4732. Competency of jurors. Sylvester vr. The State, 201, 

19. § 4765. Oath of petit jury. Walker vr. The State, 218, 

4800. Averment of ownership in indictment. White vr. The 

State, 195. 
51. § 4872. Service of copy of indictment on prisoner. Hubbard v. 
The State, 164, 
4874. Special jury in criminal case. Hubbard v. The State, 164. 
§ 4881. Competency of jurors. Beason v. The State, 191. 


_ 
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COMMON LAW. 


1. Presumption as to.—In the absence of proof to the contrary, our 
courts will presume that the common law prevails in Pennsylvania, 
[llinois, or any other State having a common origin with our own. 
Irwin v. Bailey, 467. 


CONFLICT OF LAWS. 


1. Administration of assets of deceased de htor.—As against creditors, 
seeking to enforce satisfaction of their claims out of the assets of 
their deceased debtor, the administration of the assets is governed 
by the law of the place where the personal representative acts, 
and where he was appointed, without regard to the domicile of the 
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creditor, or of the debtor at the time of his death. Jones rv. 
Drewry, 311. 

2. Exemptions.—As against creditors, the right to a homestead or other 
exemption, its value and extent, must be determined by the law 
which was of foree when the debt was contracted; and when the 
creditor is a surety, by the law which was of force when his lia- 
bility was assumed. Aeel vr. Larkin, 493. 





CONSTITUTIONAL LAW. 


4 Taking private prope rty for public USES, coustitutional provisions as 
to pre-pay nt of compe nsation, right of appeal, and trial by jury. 
The several clauses in the present constitution relating to the tak- 
ing of private property for public uses by corporations or individ- 
uals (Art. 1, § 24; Art. xiv, § 7), construed in connection with the 
pre-existing law and judicial decisions, were intended to secure 
just compensation to the owner of the property taken, and to com- 
pel its payment before the appropriation was complete; also, to 
secure the right of appeal from the preliminary assessment of 
damages, without regard to the character of the tribunal or body by 
which the assessment may be made; and the right to a trial by 
jury, on the demand of either party, when the error or matter com- 
plained of is the amount of damages assessed. Mont. So. Railway 


, 


Co. v. Sayre, 443. 
> Statutory proceedings for conde mnuation of ight of way; a ppe al, and 
trial by jury.—The statute regulating proceedings tor the assess- 
ment of damages, when lands are taken by a railroad corporation 
for the right of way (Code, §§ 1833-40), was intended to carry into 
effect these constitutional provisions, and must be so construed. if 
possible, as to effectuate that intention, and to harmonize the 
statute with the constitution; and thus construing the section 
which gives an appeal to either party, and declares that ‘‘ the 
same proceedings shall be had as in ordinary cases of appeal from 
the Probate [Court] to the higher courts of the State ’’ (§ 1838), it 
must be held to give an appeal to the Cireuit Court, of which a 
jury is a constituent, thereby securing the right to a trial by jury, 
if demanded. Jh. 442. 

3. Disfranchisement by conviction of larceny.—The constitutional pro- 
vision which disfranchises all persons who ‘‘shall have been con- 
victed of treason, embezzlement of public funds, malfeasance in 
office, larceny, bribery, or other crime punishable by imprison- 
ment in the penitentiary’? (Art. vin, $3), while it applies to all 
felonies not specifically named, includes all grades of larceny, or 
other offenses particularly named, whether felonies or misdemean- 
ors; consequently a person convicted of petit larceny is disfran- 
chised and disqualitied as a voter. Anderson v. The State, 187. 

i. Ali nation of homestead = siqnatu ( and acknowledqiu nt hy wife. 
Under the provisions of the constitution of 1868, prior to the pass- 
age of the act approved April 25, 1875, a mortgage, or other alien- 
ation of the homestead, acknowledged by husband and wife, and 
certified in the form prescribed by the statute for ordinary convey- 
ances, Was suflicient to convey the homestead. Butts v. Brough- 
ton, 294. 


CONTRACTS. 


1. Ambiguity; rules of construction.—The law leans against the destruc- 
tion of contracts on the ground of uncertainty, and a contract will 
not be declared void on that ground, unless, after reading and in- 
terpreting it in the light of the circumstances under which it was 
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made, and supplying or rejecting words necessary to carry into 
effect the reasonable intention of the parties, their intention can 
not be fairly collected and effectuated. Boykin vr. Bank of Mobile, 


/ 

2. Contract for sal of lands: suffice neu of de scription —A written 
agreement to sell ‘* forty acres of land,’ without other descriptive 
words, is void for uncertainty. Thompson v. Gordon, 455 


3. As to the rescission of contracts, see CiHaNncery, 56, 57. 
t. As tothe spec ific performance of contracts, see CHancery, 58-62 


CORPORATIONS. 


lL. Municipal corporation; judicial uotice of charter.—The charter of a 
municipal corporation is a public statute, of which courts will take 
judicial notice. City Couneilof Montgomery ve Wright, 471. 

2. Same; duty to keep streets and side-walks in repair.—The duty of 


keeping its streets and side-walks in repair, when imposed by 
statute on a municipal corporation, is unquestioned, and may exist 
Without express statutory provision; and this duty extends to the 
whole width of those thoroughfares, and requires that they shall 
be kept in proper condition for safe travel hy night as well as by 
day. Jb. 411. 

>. Same action against, for damages * ypotice of defect in xtreet or 
side-walk.—To maintain an action against a municipal corpora- 
tion for damages, on account of injuries resulting from its fail- 
ure to keep the streets and side-walks in proper repair, the plain- 
tiff must aver and prove actual notice of the defect In the street or 
side-walk, or facts from which constructive notice will be inferred ; 
and such constructive notice may be inferred from the notoriety of 
the defect, and its continuance for such length of time as to raise 
the presumption that the proper municipal officers did in fact 
know, or with due vigilance and care ought to have known it. 
Li. 411. 

4. Averment of corporate character and name.—In an action against a 
municipal corporation, described by its corporate name, it is not 
necessary to aver in the complaint that the defendant is a body 
corporate, since the court will take judicial notice of that fact, and 
of the identity of the defendant as such corporation. Jb. 4/1. 

5. Averment of corporate duty to keep strects and side-walks in repatr. 
When the duty of keeping ‘‘ the streets and highways in repair,” 
is imposed on a corporation by its charter, it is only necessary to 
aver the existence of this duty by way of inducement, when de- 
claring against the corporation for damages resulting from its 
breach ; and this is done with sutlicient certainty by the general 
allegation, ‘‘ which the defendant is bound to keep in repair.” 
Th. 411. 

6. Contributory negligence; when not imputed to plaintifi{i—When the 
evidence shows that the route selected by plaintitf, at the time he 
was injured by a fall caused by a ‘“‘wash-out’”’ in the side-walk, 
was the route ordinarily travelled with safety by all persons on 
foot going in that direction, that the side-walk at that point was 
wide enough for safe passage on the inside of the ‘‘ wash-out,’’ and 
that there was no side-walk on the other side of the street ; contri- 
butory negligence can not be imputed to him, because he had 
knowledge of the defect in the side-walk, and did not select a dif- 
ferentroute. Jhb. 411. 

7. Parties to bill; corporation and its officers.—When a bill in equity is 
filed by a creditor against a corporation, its directors and officers, 
against whom no relief is prayed, and against whom no fraud, con- 
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spiracy, or breach of trust is charged, can not be joined as defend- 
ants for the soie purpose of discovery Vorwood «. M. & C. Rail- 
road Co... 56: 


See, also, RAILROADS. 
COSTS. 


lL. Ln chancery.—In the Imposition of costs, the chancellor exercises a 
legal discretion, governed by precedents and by general rules ap- 
plicable to the varving circumstances of particular cases; and this 
discretion is fully exercised and exhausted, when a decree for the 
payment of costs is embodied in a tinal decree settling the equities 
of the case, defining and declaring the rights of the parties. Fu 
parte Robinson, 389 

Same: tinal decree as fo. peok anne ndahl a risahble at subs qu ni term. 
While clerical errors may be corrected at a subsequent term, the 
sentence and judgment of the court—that which has been delib- 
erately ordered and adjudged in the tinal decree—can not be 
changed or modified at a subsequent term; and this is as true of 


that part of the decree which adjudges the costs, as of any othe 
part. Dh. 3sy 

3. On petition for supersedeas of erccution.—When a petition is filed fon 
the svpersedeas of an execution, sued out by an assignee in the 


name of the origina! plaintiff, the assignee may be made a defend- 
ant thereto; and if he comes in voluntarily as a party, and is un- 
successful in resisting the supersedcas, costs may be adjudged 
against him, under the general statute (Code, § 5128), as the un- 
successful partvin a civil suit. Eslara rv. Farley, 214. 

4. Sureties for costs, hy party resisting supersedeas of evecution.—There 
is no statute which requires the assignee of a judgment, when re- 
sisting the svpersedecs of an execution sued out by him in the name 
of his assignor, to give security for the costs if unsuecessful, or 
which authorizes a summary judgment against sureties given by 
him voluntarily; vet he can not assign as error such summary 
judgment against his sureties, since it is not prejudicial to him. 
Ib. 214. 

». Appeal or writ of error bond in Federal courts: costs recoverable on 

In an action 

on an appeal or writ of error bond, given on the removal of a judg- 

ment from a Circuit Court to the Supreme Court of the United 

States, and conditioned that the appellant or plaintiff ‘‘ shall prose- 

cnte said writ of error to effect, and answer all damages and costs if 

he fail to make his plea good’? (U.S. Rey. Stat. §§ 1,000 e¢ seq. 
although the bond may not operate as a svpersedeas of the judg- 
ment, a recovery may be had for the costs of the appeal, if the 

judgment is affirmed. Crowder v. Morgan, 585. 





anirimniance - though hond not Ope rative (is Sipe rsede (qs. 


COURT AND JURY. See CuarGce or Covrr to Jury, 7-9. 
COURT OF PROBATE. 


# Entry of judgine nt or decree ° whe n prope rly made and date d.—A de- 
cree of the Probate Court, rendered on the final settlement of an 
estate, usually embraces the findings of the court on both law and 
fact, and, like a decree in chancery, can not be known until it is 
officially announced by the judge; and it should bear date and 
take effect as of the time of said official announcement. But, 
when the probate of a willis contested, and an issue of devisavit 
vel non is submitted to a jury, who find in favor of the will, the 
judgment necessarily follows the verdict, as in an action at law ; 
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and the verdict being rendered on Saturday morning, while the 
court is in session, the judgment is properly entered and dated as 
of that day, although the entry was not actually made until ten 
o’elock at night, after the expiration of office hours. Lanier 
ve. Richardson, 134. 


Jurisdiction in matter of trusts; conclusiveness of decree.—Where 


the will confers on an executor personal trusts, which may not ex- 
pire when his executorial duties cease, and which can not be finally 
settled until, on the termination of the widow’s life-estate, the 
property is delivered to the remainder-men, unless the executor 
and trustee resigns, dies. or is removed; while the Probate Court 
may make a final settlement of his accounts as executor, and the 
decree would be conclusive on the widow, who was a party to it; 
yet, as to the matters connected with the trust, the court would be 
without jurisdiction, and the decree rendered would be no protec- 
tion to the executor in any future litigation with the remainder- 
men who were not parties to it. Pinney v. Werborn, 58. 


Sale of decedent's lands to pay di hts: jurisdiction of court, and con- 


elusiveness of decree.—The jurisdiction of the Probate Court to 
order a sale of lands belonging to a decedent’s estate, for the pay- 
ment of debts, attaches on the filing of a petition by the personal 
representative, showing a necessity for the sale; and when the 
jurisdiction of the court has thus attached, and an order of sale 
has been rendered, such order is conclusive as to the insufliciency 
of the pe ‘rsonal assets, and the existence of debts for which the 
lands ie liable, and it can not be collaterally impeached on ac- 
count of irregularities in the proceedings. Fo.worth vr. White, 224. 
; pleadings.—In a proceeding before the Probate Court for an 
order to sell lands for the payment of debts, the t technical rules of 
ple ‘ading can not be strictly applied. Gayle’s Adm’r ¢. Johnson, 


ed he 


Sainte 





Jur isdiction to decree partition.—Under its statutory power to make 


partition of lands among several joint owners or tenants in com- 
mon (Code, §§ 5497-3507), the Probate Court has no jurisdiction 
to decree partitic n where the lands are not susceptible of division 
into equal parts, or parts of equal value; and this can not be done, 
where the parties own unequal interests—as, where one of four 
joint owners, or tenants in common, has conveyed a part of his 
undivided interest to another. Overruling Simpson v. Malone & 
Foote, 60 Ala. 338.) Ward v. Corbett, 438. 


CRIMINAL LAW. 


- 


9 


APPEAL. 


By State.-—Under the statute giving the State a right of appeal in a 
criminal case, When the statute under which the indictment was 
found is held to be unconstitutional (Sess. Acts 1SSO-S1, p. 69), the 
record must aflirmatively show that the constitutionality of the 
statute was assailed by demurrer, and that the court held it to be 
unconstitutional ; and when the record does not atlirmative ‘ly show 
this, the appeal will be dismissed. The Stute v. Bauerman, 252. 


BURGLARY. 


Suffici ney of tndictment, in de seription of huilding, qoods, &e.—An 
indictment which charges that the defendant, with intent to steal, 
‘broke into and entered the store of J. H., in which goods or mer- 
chandise, things of value, were at the time kept, for use, sale, or 
deposit ’’ (Code, § 4345), is sufficient, without any further aver- 
ment of the value of the goods. Aelly rv. The State, 244. 
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3. Averment of ownership of peoperty.— mn an indictment for burglary, 
Where the house broken into and entered belongs to several part- 
ners, joint owners, or tenants in eommon (Code, § 4800; Sess. 
(cts, IS78-79, p. 46), the ownership may be laid in any one or 
more of them White vr. The State, 195 

Carrying CoxceEaLeED WEAPONS. 

1. Chary ievidence, tuvading province of jury.—J charge which as- 
sues, as adact, that ‘‘ there is no proof as to whether the witness 
looked to see whether the defendant had a pistol or not,’’ when 
the witness testified that he passed within a few feet of the de- 
fendant, while lying on the ground drunk, ** but did not examine 
him,’ is properly refused; nor could it be affirmed, as matter of 
law, that unless the witness, while passing by, ‘looked to see 
Whether the defendant had a pistol or not, there could be no infer- 
ence that he pistol was then concealed,’’ which another witness 
saw in his hand a short time previously. Parley eve. The State, 199, 

K.VIDENCE. 

> 2 . mis hen volunt yu wd adméssthle.—A contession by a per- 
son accused is not necessarily voluntary and admissible, because 
the person to whom it Was made testifies that he used no promises 
nor threats to induce a confession; nor, on the other hand, is it 
rendered involuntary and inadmissible, because the person to 
Whom it was made, not being an officer, or in authority, exhorted 
him to speak the truth, or told him it would be better Cor best) fon 
him to tell the truth. Ave/ly ¢. The State, 244. 

6. Saime.—The*witness in this case, testifving to the prisoner's confes- 
sions while in custody, said that he used no promises nor threats 
to induce a confession, but added: **T said to him, ‘ You have got 
wour foot tuto at, aud se nehody else was with yous wow, if you did 
break open the door, the best thing you can do is to tell all about it, 
and to tell who was with you. and to tell the truth, the whole truth, 
and nothing but the teuth” TV wanted to produce the impression on 
his mind that it was best te tell all about it, and T did produce that 
impression before he would tell me." //eld, that the confession 
ought to have been excluded. Jhb. 244 

7. Sufficiency of circumstantial evidence.—The test of the sufficiency 
of circumstantial evidence, in a criminal case, is not whether it 
produces as full conviction as would be produced by the positive 
testimony of a single credible witness, but whether it satisties the 
minds of the jury to the exelusion of every reasonable doubt. 
Banks & Wood vr. The State, 522. 

s. Suphie rT ney of et idence, aud charge as to confict —Ih the jury enter- 
tain a reasonable doubt as to the truth or falsity of any material 
fact constituting a part of the testimony in a criminal case, the 
defendant is entitled to the benefit of that doubt, however small 
may be its influence; but this principle does not extend to a con- 
flict in the testimony of two witnesses as to a collateral and im- 
material matter. White +. The State, 195. 

9. Ls to presimption ‘ nplicd from Failure to call witness.—There is no 
rule of law which requires that, in cases of larceny or burglary, 
based on circumstantial evidence, the person who last had the 
rightful or innocent possession of the stolen property must be ex- 
amined as a witness for the prosecution, or raises a presumption 
favorable to the defendant’s innocence from the failure to examine 
such person as a witness. [h. 1905, 

10. Proof of renite, fea re of record to show.—When no instruction is 


+] 
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given or refused, involving an inquiry into the sufficiency of the 
evidence to authorize a conviction, or as to the proof of venue, the 
failure of the bill of exceptions to show that the venue was 
proved, while it purports to set out ‘substantially all the evi- 
dence,”’ will not work a reversal of the judgment. Hubbard 
r. The State, 164. 


(TAMING. 


Bs. Playing cards at public places.—A room in a house belonging to the 
proprietor of a hetel or tavern, and used by him at the time for 
the accommodation of guests, is appurtenant to the hotel or 
tavern, and within the statute against playing cards at hotels and 
other public houses and places (Code, § 4207), although situated 
on a separate lot, eighty or ninety feet trom the hotel, and never 
before used for the accommodation of guests. Russell vr. The 
State, 222. 

12. Mowing roow to he used fo gaming Purposes; “ ho ix “owner or 
proprietor”’—Under the statute which makes it a penal offense 

for any person, *‘ being the owner or proprietor of any house, 

room,”’ &e., to rent or lease the same for gaming purposes, or 
knowingly to permit the same to be used for any such purpose 

Code, § 4214), a conviction may be had against a person who has 

possession as a tenant or lessee. Poteete v. The State, 558, 


ILLEGAL Vorine. 


13. Disfranchisement by conviction of laree ny.—The constitutional pro- 
vision which disfranchises all persons who ‘‘ shall have been con- 
vieted of treason, embezzlement of public funds, malfeasance in 
office, larceny, bribery, or other crime punishable by imprison- 
ment in the penitentiary’ (Art. vin, §3), while it applies to all 
felonies not specifically named, includes all grades of larceny, or 
other offenses particularly named, whether felonies or misde- 
meanors ; consequently a person convicted of petit larceny is dis- 
franchised and disqualified as a voter. Anderson rv. The State, 187. 


INDICTMENT. 


14. Indorsements on indictment.—The only evidence required by statute, 
as to the authenticity of an indictment, is the indorsement of the 
foreman of the grand jury; and the indorsement by the clerk, 
showing when it was filed in court, may be made at any time 
while the cause is in fieri. Hubbard v. The State, 164. 

15. Service of copy of indictment on defendant; sufficiency of copy.—In 
preparing a copy of the indictment for service on the accused in a 
capital case (Code, § 4872), the clerk should include in the copy all 
the indorsements on the original; but the indorsement of the 
prosecutor’s name, or of the fact that there is no prosecutor (J b. 
§ 4778), being matters which are merely directory, and the omis- 
sion of which does not affect the sufficiency of the indictment, 
their omission from the copy does not affect its validity, and is 
not an irregularity which can prejudice the defendant. Jb. 64. 

16. Sufficiency of indictment; joinder of offenses; election by prosecution. 
In an indictment for rape, and for the statutory offense of having 
carnal knowledge of a female child under ten vears of age, or the 
abuse of such child in the attempt to have carnal knowledge of her 

Code, §§ 4304, 4306), it is sufficient to pursue the statutory forms 
Nos. 7, 8, p. 992); the offenses may be joined, in different counts, 
in the same indictment; and the State can not be compelled to 
elect on which count it will proceed, when the evidence on the 
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trial discloses that the female was over ten years of age when the 
offense was committed. Beason v. The State, 191. 

17. Averment and proof of Ome rship of thing stolen.—In an indictment 
for larceny, the ownership of the property or thing stolen must be 
alleged, or the failure to allege it must be excused by proper aver- 
ments; and a variance between the allegations and the proof is 
fatal to a conviction. Underwood v. The State, 220. 

IS. Averment of ownership, and of principal's name, in indictnent.—In 
an indictment for embezzlement by an agent, the name of his 
principal must be alleged; and it is the safer practice, also, to al- 
lege the ownership of the property, though this averment may 
not be necessary, and must be proved as laid. Washington e. The 
State, 272. 


JURORS AND JURY. 


19. Organization of grand jury; voluntary appearance of juror drawn 
hut not summoned; summons of person not drawu.—A person who 
was regularly drawn and selected as a grand juror, but was not 
summoned, may voluntarily appear, and thereby subject himself 
to the control of the court as if he had been summoned ; and if a 
person is summoned who was not drawn and selected, and who 
does not appear, such summons does not work any irregularity in 
the organization of the grand jury. Sylrester +. The State, 2017, 

20 Compete Hey of ypuror: who is householder.—A man who provides for 
his family, and lives with them in a house which belongs to his 
wife’s statutory estate, of which he has control as husband and 
rrustee, is a householder (Code, § 4735), and competent to serve as 
ajuror. Jhb. 2071, 

21. Competency of juror.—A juror is not subject to challenge for cause, 
merely because he has formed an opinion as to the guilt or inno- 
cence of the accused, which may be changed by the evidence ; he 
is disqualified, only ** when he has a fixed opinion whieh would 
bias his verdict... Beasow v. The State, 291, 

22. Oath of petit jury.—A recital in the judgment-entry, in a criminal 
case, that ‘‘the jury was sworn according to law to try the issue 
joined,’’ does not show a substantial compliance with the statute 
(Code, § 4765), but negatives the idea that the proper oath was 
administered. Walker v. The State, 218. 

23. Special venire in capital case; what is revisable.—The number of 
jurors to be summoned in a capital case is matter of discretion 
with the court, provided the number summoned, including the reg- 
ular jurors for the week or term, is not less than fifty, nor more 
than one hundred (Code, § 4874); and the exercise of this discre- 
tion is not revisable on error. Hubbard v.The State, 164. 

24. Objection to venire, on account of mistakes in names of jurors.—Mis- 
takes in the names of persons summoned as jurors ina capital 
case, or discrepancies in their names between the venire and the 
copy served on the defendant, are not good ground for quashing 
the renire. Ib. 164. 


LARCENY AND EMBEZZLEMENT. 


25. At common law, and by statute.—At common law, embezzlement was 
a mere breach of trust, and not an indictable offense, unless the 
act amounted to larceny ; and the statutes in reference to embezzle- 
ment by clerks, agents, &c. (Code, §§ 4377, ’83, ’84), embrace some 
acts which were larceny at common law, as well as acts which 
were mere breaches of trust. P. & M. Insurance Co. v. Tunstall, 
142. 
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Eimbezzlement, and frandule nl conversion of property, hy agent: whethei 
felony, or misdemeanor.—An agent or servant who embezzles, or 
fraudulently converts to his own use, “‘any money or property 
which has come to his possession by virtue of his employment, 
must be punished, on conviction, as if he had stolen it?’ (Code, 
§ 4377); and the larceny of an ox, or other domestic animal named 
in the statute, being now made a felony without regard to the val- 
ue of the animal stolen (/6. § 4558), the embezzlement of such 
animal by an agent is equally a felony without regard to value. 
i axhington r. The Stat , Zin 

Averment of own rship, and of principal's nemee, in indictment.—In 
an indictment for embezzlement by an agent, the name of his 
principal must be alleged; and it is the safer practice, also, to al- 
lege the ownership of the property, though this averment may not 
be necessary, and must be proved as laid. Jb. 27 
Variance.—Where the indictment alleges that the de‘endant em 
bezzled property which came to his possession as the agent of &., 
while the proof shows that the property was placed in bis posses- 
sion by one T., who was the bailee of S., to be delivered to &8., the 
varianee is fatal, unless it is shown that S. ratified or recognized 
the appointment. J. 272. 

Possession of stolen qoods hy accused, Possession ol stolen goods 
by the accused, even though unexplained and exclusive, does not 
authorize the inference of his complicity in the larceny or burglary 
charged, unless it is also recent, or soon after the commission of 
the offense; and while the word recent, in this connection, is not 
capable of any exact detinition, but varies within a certain range, 
with the conditions of each particular case, and though there may 
be cases in which the court may, as matter of law, pronounce the 
possession recent; yet the question is usually one of fact for the 
determination of the jury, and a charge which ignores it, or with- 
draws it from their consideration, is erroneous. (Overruling May- 
nard v. The State, 46 Ala. 85. White r. The State, 196 

Name.—The possession of stolen goods recently aiter the lareeny, it 
unexplained, is a criminating fact. from which the jury may infer 
the defendant’s complicity in the larceny ; and the question of its 
suflicieney being for their deterinination alone, the court may re 
fuse to instruct them that such unexplained recent possession, 
‘without other circumstances tending to show felonious intent, 
does not amount to proof beyond a reasonable doubt of a larceny 
committed by the defendant.” Underwood v. The State, 220. 


Murper. 


~ 


‘onviction of murder in second de gree. —Under an indictment for 
murder in the usual form (Code, 991, Form No. 2). a verdict of 
guilty of murder in the second degree is an acquittal of the higher 
offense ; and on a second trial, after the reversal of the judgment of 
conviction, although the defendant can not be convicted of mur- 
der in the first degree, the jury may find him guilty of the second 
degree on evidence showing his guilt in the first devree, and the 
court may so instructthem. Sylvester +. The State, 201, 

Cxe of deadly weapon; presumption of malice .—From the use of a 
deadly weapon, the law infers an intent to kill, or to do grievous 
bodily harm ; and if the eireumstances do not show excuse, justifi- 
cation, or immediate provocation, the presumption of malice is 
conclusively drawn. Jb. 201. 

Deadly weapon defined.—A deadly weapon is not one a blow from 
which would ardinarily produce death, but one from which, as it 
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was used in the particular case, death would probably result ; and 
whether the weapon was, in its nature and character, a deadly 
weapon, is generally a matter of law for the decision of the court, 
and nota question ot fact for the determination of the jurv. [b. 207 
Dying declarations. —When dying declarations are proved to have 
been made under a sense of impending death, their admissibility 
or effect as evidence is not impaired or affected by the fact that the 
family of the deceased thought at the time that he would recover ; 
and proof of that fact is not relevant or admissible as evidence. 
Th. 201. 
Lppearanes 


absence of al 


i (ley ndant’s clothing: relevaney as ervide Nee .* The 
appearance of blood on the clothing of the accused, 
immediately after the killing, is not a fact tending to his exculpa- 
tion, When it is not shown, or attempted to be shown, that the 
nature and character of the wound inflicted on the deceased, or the 
circumstances under which it was inflicted, were such that stains 
of blood would probably have been found on the person or cloth- 
ing of the perpetrator of the crime. Jb. 207, 

Flight of accused; relevancy of evidence. —The flight of the accused, 
at or about the time he is accused or suspected, is relevant and ad- 
missible evidence against him, ** the force of which depends on its 
connection with other eriminating facts;"’ and as circumstances 
tending to show such flight, it may be proved that search was 
made for him at his reputed residence, and at places to which it 
might reasonably presumed he had gone, and that he could not be 
found, Jh. vl, 

RK: leva f wf evidence crounecting third person with killing. In il 
prosecution for murder, the evidence against the accused being al- 
together circumstantial, he may adduce evidence tending to show 
that the crime was in fact committed by another person ; but such 
evidence, to be admissible, ‘* must relate to, and be derived from 
the facts and circumstances of the killing; 7? and it isnot permissi- 
ble to prove, for this purpose, the hostile relations existing be- 
tween the deceased and a third person, who is not shown to have 
had any agenev in the homicide, or to have been near the place 
Where It Was committed at the time of its commission. Banks & 
We od re The Slale, 4 
fhstraet charge as to comple ity of third persou th erime.—When 
there is no evidence whatever tending to connect any other person 
than the accused with the death of the child alleged to have been 
murdered, or with the concealment of its body where it was found, 
charges requested, based on the supposed complicity of some other 
person with the crime, are abstract, and are properly refused on 
thataccount. Hubbard +. The State, 164. 

To what witness may testify.—Od a trial under an indictment for in- 
fanticide, a witness Who examined the dead body of the child may, 
though not an expert, testifv that he ‘‘ considered it fully de- 
veloped: ”’ this being a matterof fact open to observation, and the 
Witness being subject to cross-examination as to his use of the 
words and his knowledge of their meaning. Jhb. 164. 


Peas AND DEFENSES. 


Former acquittal, or convictiow.—A former acquittal or conviction, 
pleadable in barof another prosecution, pre-supposes a trial before 
a court having jurisdiction to render a judgment on the merits; 
and this effect can not be attributed to a decision rendered by a 
court Whose authority is limited to the inquiry, whether there is 
suticient cause shown for sending the accused to a court having 
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jurisdiction to try and determine the charge. Nicholson vr. The 
Stats , 176. 

41. Practice as to filing ple ain abatement; what is revisable.—Whether 
the defendant shall be permitted to withdraw the plea of not guilty, 
and interpose a plea in abatement on account of a misnomer, is 
matter of discretion with the court: below, and is not revisable by 
this court. Hlubbard v«. The State, 164. 7 

#2. Misnomer and variauce.—The mere mis-spelling of a name, whether 
of the defendant or a third person, does not vitiate an indictment, 
and is not a fatal variance, unless the difference causes a material 
change in the pronunciation of the name. Underwood vr. The 
State ° cau. 

3. Name i an he thes «ptte stiouw fore avert or ji 4 — Whether one name is ide m 
sonans With another, notwithstanding a difference in the spelling 
of the two, is a question of fact for the determination of the jury, 
when it arises on the evidence under the plea of the general issue, 
and not a matter of law for the decision of the court. Jhb. 220. 

44. Visnoime Ps admission implied Trom silence.—Issue be ing joined on 
the plea of misnomer in a criminal case, it is competent for the 
prosecution to prove, as an implied admission by the defendant, 
that he was arraigned and tried in the mayor's court by the same 
name alleged in the indictment, without interposing any objection 
on the ground of misnomer. White vr. The State, 195. 

45. Same; relevancy of evidence as to custom or usage.—On the trial of 
such issue, the alleged misnomer being in the surname of the de- 
fendant, who was a young mulatto bov, and whose mother, testi- 
fying as a witness for him, was called by the surname of her 
former owner, and stated that his name was also the same, as 
alleged in his plea; evidence of the fact that, ‘‘after the war, 
negroes took their surnames from their former owners or masters, 
and negro children were called by the name of their mother’s 
former owner or master,’ has no legitimate tendency to prove that 
the defendant thus acquired his surname, and is not relevant or 
admissible evidence for him. Jb. 195, 


PRELIMINARY PROCEEDINGS. 


46. Proceedings before justice of the peace, under warrant of arre st.—When 
a person is arrested on a charge of vagrancy, or other offense of 
which a justice of the peace has jurisdiction (Code, § 4628), and 
brought before a justice for trial, it is the duty of the justice, un- 
less the defendant demands a trial by jury, ‘‘to determine both 
the law and the facts, and award the punishment which the law 
may demand "’ (§ 4697); but, if the defendant demands a trial by 
jury, the justice has no jurisdiction to try him, but is required to 
bind him over to appear at the next term of the Circuit (or City) 
Court, to answer the charge (§ 4695), and, on his failure to give 
bond as required, to commit him to the county jail until the next 
term of said court. Ev parte Dunklin, 241. 

47. Interrogating accused on preliminary examination.—The practice of 
examining or interrogating an accused person, by the magistrate, 
pending the preliminary investigation or examination, is unwar- 
ranted by the principles of the common law, is not authorized by 
any existing statute, and is contrary to the spirit of the constitu- 
tional provision which declares that no person shall be compelled 
to give evidence against himself; and statements or confessions 
made by the accused, in response to questions thus propounded by 
the magistrate, are not competent evidence against him. Aelly rv. 
The State, 244. 
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RAPE. 


Suffiet wey of indictment : joinde y of off WSes >: election by prosecution. 
In an indictment for rape, and for the statutory offense of having 
carnal knowledge of a female child under ten years of age, or the 
abuse of such child in the attempt to have carnal knowledge of her 

Code, §§ 4304, 4506), it is sufficient to pursue the statutory forms 
Nos. 7, 8, p. 992); the offenses may be joined, in different counts, 
in the same indictment; and the State can not be compelled to 
elect on which count it will proceed, when the evidence on the trial 
discloses that the female was over ten years of age when the offense 
was committed. Beason vr. The State, 1917. 


TRESPASSING CATTLE. 


Pe, milting stock to tre Spass ov hande inelosed hy eCoulmon fi nee: chay- 
acter of Jence.--Under the statute which makes it a misdemeanor 
for any person occupying or cultivating lands under a common 
fence with others, to ‘turn stock of any kind into such inclosure, 
or knowingly suffer such stock to go at large therein, without a suf- 
ficient guard to prevent injury to crops’? (Code, § 4414), though 
the inclosing fence should be substantial, it is not necessary that 
it should be a statutory fence (Jb. 91586). Cole v. The State, 216. 

Same ; constituents of offense. —A conviction can not be had under 
this statute, on proof that the defendant, acting in good faith, suf- 
fered his hogs to range at large in an extensive woodland, adjoin- 
ing the inclosed lands, whence they made their way into the in- 
closed lands through defects in the common fence. /b. 2/6. 

Same; damages and fine.-—The damages inflicted by the stock, 
Which the statute declares ‘‘ shall be held a part of the penalty 
imposéd by the court, and shall go to the party injured,’’ are not 
a part of the fine, but are given in addition tothe fine. Jb. 276. 


TRIAL AND Its INCIDENTS. 


Ne ttrng day for trial: pre sumption of con‘inuance.—lIf the trial is not 
begun on the day set for it, but on the next day, the record should 
properly show a continuance from one day to the other; and when 
the record is silent, such continuance will be presumed, in the ab- 
sence of all evidence to the contrary, and of all objection in the 
court below. Sylvester r. The State, 201. 

Service of copy of fnidlictment on deje ndant; sufficre ney of copy.—In 
preparing a copy of the indictment for service on the accused in a 
capital ease (Code, § 4872), the clerk should inelude in the copy all 
the indorsements on the original ; but the indorsement of the pros- 
ecutor’s name, or of the fact that there is no prosecutor (Jb. § 4778), 
being matters which aré merely directory, and the omission of 
which does not affect the sufficiency of the indictment, their omis- 
sion from the copy does not affect its validity, and is not an irreg- 
ularity which ean prejudice the defendant. Hubbard v. The State, 
164. 

Objections to renire, on account of mistakes in names of jurors.—Mis- 
takes in the names of persons summoned as jurors ina — 
case, or discrepancies in their names between the venire and the 
copy served on the defendant, are not good ground for quashing 
the venire. Ib. 164. 

Special venive ine tpital case ; what is revisable.—The number of ju- 
rors to be summoned in a capital case is matter of discretion with 
the court, provided the number summoned, including the regular 
jurors for the week or term, is not less than fifty, nor more than 
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one hundred Code, {874>; and the exercise of this discretion is 
not revisable on erro? Th. 164 
ih Pres se nC OL efe wele vlan Court wh “wd faclh as vee ( The recitals 


of the iuiclere nt in this case, re presc nting the trial 


dents as one continuous, unbroken proceeding, and stating that 

the defendants were present in court when the trial was begun, 

show with sutlicient certainty that they were also present when 

the verdict of the jurv was returned and received. Banks & Wood 
The State, 522. 

7 Asking defi ndant to show cause, Wan, ( 
When the record recites that, before sentence was pronounced on 
the defendants, cach of them was asked what he had to say why 
the sentence of the law should not be proneun edon him, it will 
be presumed that the inquiry was made by the court, or in its pres 
ence, and by its authority, In proper for Tht 


and all its inci- 


’ 
erp quicnt on verdict 


CUSTOM. See Criominar Law, 45. 


DAMAGES. 
1. Measure of damages for failure to deli ; -In an action 
against a railroad company as a common carrier, for a failure to 
deliver goods received for transportation, the measure of damages 


is the value of the zoods at the place of destination Soa N. Ala 
Railroad Co. ¢. Wood, 451. 
2. Same; proof of value of goods.—In an action against a railroad com- 


pany as a common carrier, to recover damages for its failure to de- 
liver a quantity of corn, received by it for transportation from one 
intermediate station to another, about « lerhity in! esapart, the value 
of the corn at the place of delivery to the railroad, at the time ot 
its delivery, is relevant and competent evidence on the question ot 
its value at the point of destination “rong, J dissenting. 
Th. 451 


DEEDS. 

1 Dp seriplion of premises in conteyau ¢.—When a conve vance ot lands 
contains a particular deseription of the premises conveyed, by 
whieh they can be « learly identitied, the insertion of other deserip- 
tive words, which are inapplicable, or incapable of detinite appli- 
cation, will not be allowed to defeat it. Whitehead & Sou rv. Lane 
& Bodl 4 cc" mepane, ot, 

Lh xeriplion of lands ” sheripf’s deed .— \ sLeriff's deed for land sold 
under execution, deseribed as “ part of lot number seventy (70 
fronting on Gailatin street fifty (50) feet, and extending eastwardly 
seventy-three (73) feet,” though too ‘ad finite “ authorize a re 
covery, is not void on its face for uncerta ntv; but, the lot sold 
being further described as ** the property ol sane Jemison & Co.,”’ 
and the dimensions of lot seventy (70) being shown, extrinsie evi- 
dence would be admissible to show that Jemison & Co. only owned 
apart of said lot corresponding with the dimensions given in the 
deed, and to identify that portion. JZumes vr. Bernstein, 546. 

3. Construction of deed, as to quanti "oof land conveyed. —WN here the 
lands conveyed by a deed are described by their subdivisons and 
numbers in the United States surveys, including fractional parts 
of several sections, with the words added, * making rin all five hun- 
dred and twenty-seven acres.”’ followed by a de signation of the 
boundary lines on each side, as indicated by the adjacent lands 
and the river, and the pric "e yn tid is a gross sum; the words specify- 
ing the quantity are me = matter of omer + ition, and not a covenant 
warranting the quantity. Rogers v. Pe 
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4. Parol evide uce CAaPHIHY OF explaining de d— As het ween vendor and 
purchaser, in the absence of fraud or mistake, the deed executed 
and accepted must be regarded as the sole memorial and expositor 
of the terms of the contract between them, and parol evidence can 
not be received to vary, contradict, or explain it. 1b. 529, 

. Parol f ride nee as to conside ration of dee d, —The consideration clause 
of a deed is always open to unlimited explanation, except for two 
purposes: Ist, a party tothe deed is not permitted to prove a con- 
sideration different from that expressed, if thereby the legal effect 
of the deed is varied; 2d, when payment of the consideration is 
recited in the deed, the grantor is not allowed, by disproving that 
recital, to establish a resulting trust in himself. W.d WM. Railay 
Co. v. Wilkinson, 286. 

6. Same.—The owner of land having conveyed a lot to a railroad com- 
pany, reciting in the deed, as its consideration, ‘one dollar’? in 
hand paid, ‘‘ and the benefits which will arise to the grantor from 
the ownership by the grantee of the property hereby conveyed,’ 
the deed does not estop him from showing, as an additional con- 
sideration, that the grantee verbally agreed to grade a part of an 
adjacent lot belonging to the grantor, and to remove and rebuild 
that portion of his warehouse which was situated on the lot con- 
veyed by the deed, and maintaining an action atlaw forthe breach 
of such verbal agreement. Jb. 286. 

7 Efe of adverse prusee ssion on conceyauce.—To avoid a conveyance 
of lands’made by one who is eut of possession, on the ground of 
adverse possession in another, it is not necessary that the adverse 
possessor should have color of title, nor is it sufficient to show only 
the exercise of acts of ownership by him; to avoid the conveyance, 
he must be in adverse possession, * exercising acts of ow nership, 
and claiming to be rightfully in possession.”” Mames ¢. Berustein, 
HAG, 

8S. Construction aud operation ofl deed: questions for court and jury. 
The construction of a deed is alWays a question for the court ; but, 
when its construction and operation, as to the limits and bounda- 
ries of the lands conveyed, depend upon extrinsic parol evidence, 
its construction and effect should be stated to the jury hy pothet- 
ically, so that they may pass upon the facts. [h. 546, 

%. Posse ssion as eride nee of titlh Pe wnrecordae d dee d. -The open, notorious, 
an(bexelusive possession of land by a purchaser, claiming the 
land as his own, though holding under an unrecorded deed, is con- 
structive notice of his title, whether it be legal or equitable ; but, if 
the purchaser and his vendor are both in possession when the deed 
is executed, and there is no change in the possession after its exe- 
ecution, a third person would not be charged with constructive 
notice of the deed, and would be entitled to protection against it. 
McCarthy v. Nicrosi, 332. 

10. Tawr-sale: deed to purchase ras color wy tithe. —When lands are sold for 
unpaid taxes, the deed to the purchaser, though it may be in- 
valid as a convevance of the title, is color of tithe, when possession 
has beentaken and held under it; and is admissible as evidence 
for the grantee, or one holding under him, to show the extent of 
the possession according to the boundaries therein described. 
Stovall v. Fowler, 77. 

11. Alienation of homestead © siquatiure aiuel acknowledgin wl hy uw ife. 
Under the provisions of the constitution of 1868, prior to the pass- 
age of the act approved April 28, 1875, a mortgage, or other alien- 
ation of the homestead, acknowledged by husband and wife, and 
certified in the form preseribed by the statute for ordinary convey- 
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ances, Was sufficient to convey the homestead. Butts v. Brough- 
fon, 294. 


See, also, FRAUDULENT CONVEYANCES. 
DEPOSITION. 


- yy conviets inthe pe nite ntiary.—The statutory provisions regulating 
the taking of depositions of convicts in the penitentiary (Code, 
§§ 4615-14), have no reference to their competency, but leave that 
to be determined by the general law. 7. & M. Tusurance Co. vr. 
Tunstall, 142. 

2. Objection to competency of witness; when made, or waived.—Cross- 

examining, without objection, a witness Whose deposition is taken, 

is a waiver of objection to his competency ; but, when there is no 
cross-examination, or filing of cross-interrogatories, the objection 

may be made at any time before the trial is begun. /b. 742. 

3. ludorsemenut hy commissioner, showing title of COUSE .—The 64th Rule 
of Chancery Practice, requiring the commissioner to indorse on a 
deposition the title of the cause in which it is taken (Code, p. 170), 
is directory merely, and the failure to make such indorsement 
does not render the deposition inadmissible as evidence. Quarles 
ve Campbell, 64. 

4. Ob je clions to eridence b when and how made .—When interrogatories 
propounded to a party, as a witness in his own behaif, call for ille- 
gal evidence, objection should be taken before filing cross-inter- 
rogatories ; but this rule does not prevail, when the illegality of 
the evidence is unknown, or is only disclosed by the answers. 
Binford’s Adm’r v. Dement, 491. 

5. Same.—Objecting to interrogatories which call for illegal evidence, 
without more, is not sufficient to bring before the chancellor the 
question of the admissibility of the evidence: there must be, also, 
written exceptions signed by counsel, specifying the portions of 
the testimony sought to be suppressed. 7h. 497. 

6. Same.—Motions to supress testimony, founded on exceptions duly 
filed, are properly heard before entering on the trial; or, by con- 
sent, they may be heard and determined in connection with the 
main cause; but, when the parties proceed to a hearing by agree- 
ment, stipulating that the chancellor may disallow all illegal evi- 
dence, this ‘‘rather loose practice has a tendency to cast on the 
chancellor so much unnecessary labor, that he may very justly re- 
fuse to act on such agreement.’’ Jb. 491. 

DIVORCE. 

1. Proof of residence.—By express statutory provision (Code, § 2691 
a divorce can not be granted on the ground of voluntary abandon- 
ment, unless it is alleged and proved that the party applying for 
it, whether husband or wife, has been a bona fide resident of this 
State for three years next before the filing of the bill; and the 
statute being intended to guard against frauds on the jurisdiction 
of the court, while the fact of such residence may, like any other 
fact, be proved by circumstances, the court will not act upon proof 
of circumstances which are not in themselves conclusive, when it 
is apparent that the fact, if it exists, can be established by direct 
and indisputable evidence. Hendricks v. Hendricks, 132. 


a 


DOWER. 


1. When widow, having separate estate, is not entitled to.—When it is 
shown that the value of the husband’s lands does not exceed $350, 
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and that the widow owned, at the time of her husband's death, 
lands worth more than $100 as her statutory estate (Code, § 2715), 
she is not entitled to dower. Wiggins v. Newberry, 249. 


KASEMENT. 


1. Flow of waters from “upper lands “mpou lower.—When two adjacent 
tracts of land belong to different: persons, the upper or dominant 
tract has a natural easement or servitude in the lower, for the dis- 
charge of all waters falling or accumulating from natural causes 
on the surface; and any interference with this right, or obstruction 
of it, by the owner of the lower tract, by the erection of an em- 
bankment on his own land, whereby the waters are thrown back 
upon the upper traet, or their natural flow obstructed, is a private 
nuisance Which a court of equity will enjoin and abate. Ninin- 
ger v. Norwood, 277. 

2. Kasement in private sewer.—A_ written contract between the owners 
of two adjacent lots, by which it is stipulated that a sewer shall 
be constructed, at their joint expense, through the lower lot, for 
the drainage of water from the upper, operates in the nature of a 
grant, and passes to the owner of the upper lot, when the sewer 
has been constructed, a private easement in the lower, or an in- 
corporeal interest in the soil over which the sewer runs. WeCar- 
thy v. Nierosi, 322. 

3. Rerocation of casement. —A sewer having been constructed through 
defendant’s lot, at the joint expense of himself and plaintiff (who 
owned the adjoining upper lot), under a written agreement entered 
into while defendant was an infant, his disaflirmance of the con- 
tract on attaining his majority would operate as a revocation of the 
easement created by it; and plaintiff's continued use of the sewer 
after such disathirmance and revocation, would be a nuisance, which 
defendant might abate by obstructing the sewer. /b. 332. 


KJIECTMENT. 


lL. When mortgagee may maintain ejectment; demand, or notice to quit. 
After the law-day of a mortgage, default having been made in the 
payment of the secured debt, the mortgagee may maintain eject- 
ment for the property, without a previous demand, or notice to 
quit first given to the mortgagor. Strang v. Moeg, 460. 

2. What will sustain action —A charge given, instructing the jury that, 
‘*before they can find for the plaintiff, they must be convinced 
from the evidence that he was seized and possessed of the lands 
sued for before the bringing of this suit, and that since said pos- 
session accrued defendant dispossessed him,’’—though susceptible 
of a construction which, by requiring actual possession on the part 
of the plaintiff, as an essential element of his right to recover, 
would assert an erroneous proposition, is yet susceptible also of an- 
other construction, which would assert a correct proposition—that 
is, that the plaintiff must have had a seizin in law, giving him a 
constructive possession, or drawing to it the right of immediate 
possession. Callan v. Me Daniel, 96. 

3. Disclaimer, or statement limiting plea of not quilty.—In ejectment, or 
the statutory action in the nature of ejectment, when the defend- 
ant disclaims as to a portion of the premises sued for, he is re- 
quired to ‘‘ state distinctly upon the record the extent of his pos- 
session’”’ (Code, § 2963); which statement must designate with 
reasonable certainty the part as to which he disclaims, or the part 
as to which he defends, and, if wanting in that requisite certainty, 
may be stricken from the record on motion, leaving the plea of 
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not guilty to operate as an admission of possession of the entire 
premises ; but it is not subject to demurrer, on account of such un- 
certainty or indefiniteness. Jb, 96 


Possession as cevid of title. —A plaintiff in ejectment may recover 
Upon proof of possession merely, as against an intruder or tres- 
passer, or one who does not show a better right: but pe ISSESSION IS 
prestmed, mn the absence of all evidence to the contrary, to be 
rightful, and in subordination to the true title; and the burden of 


proving it to be adverse, as against the owner of the legal title, is 
on the party asserting it Dothard vr. Denson, b4l 

(lai jo aluahl wip cments, and liahility for rent.—When the 
defendant suggests on the reeord adverse possession for three vears 
before the commencement of the suit, and the erection of valuable 
Improvements, the statute makes provision for the manner in 
Which, if the suggestion is found true, the value of the improve- 
ments and of the use and occupation of the land shall be set off 
against each other (Code, $6 2051-54): but. he is not entitled to 
compensation for such improvements, unless they were erected 
under ** the bows fide belief that the property was his ;’’ and if the 
jury find that he erected them *‘*in the mistaken but honest beliet 
that the land was covered by his deed, but with no intention of 
claiming the lot if not embraced in his deed, then he will be entitled 
to the value of his improvements, but must answer for rents dur- 
ing the time thev were being putup.”’ Mames vr. Bernstein, 545. 


ELECTION. 


l. 


lect hay « liter, to take nuder ar against assiqguimeul- \ creditor, 
secured by an assignment of prop vty voluntarily executed by the 
debtor, may cleet whether he will accept its provisions, or will as- 
sert his rights independent of it; but he must aceept or reject it as 
an entirety, and can not accept it in part and repudiate it In part— 
he can not claim both under and against it. Matehette. Blanton, 4.23. 
Same.—A general recital in the assignment, that it is the purpose 
and intention of the grantor to appropriate the property assigned 
to the payment of partnership and individual debts as a court of 
equity would marshal the assets, does not authorize the court, at 
the instun 7 of a secured creditor, to change or subvert the uses 
EXpre SAIN declared, and to appropriate property to the payment of 
partnership debts, on the ground that it is in fact partnership prop 
erty, When the deed treats it as individual property, and directs its 


appropriation first to the payment of individual debts. /6. 425. 
Ratification of unauthorized sale.—it is a plain principle of right and 


justice, that where there is an unauthorized sale ot property, real 
or personal, the owner can not take and hold the purchase-money, 
and yet reclaim the property; if, with knowledge of the facts, he 
elects to take the benetits of the sale, he can not afterwards repu- 
diate it, to the injury of the purchaser; and this principle applies 
equally to void and voidable sales. Sloan ¢. Frothingham, SD 


ERROR AND APPEAL. 


When app a! lies.—According to the settled practice of this court, 
an appeal lies from an order refusing to grant a statutory rehearing 
aiter final judgment at law (Code, $6 5160-68), because such re- 
fusal isa tinal judgment; but, if a rehearing is improperly granted, 
the remedy for the correction of the error, before tinal judgment 
in the case, is by mandamus. O Neal v. Kelly, 559 
When appeal lies from nonseit.—An appeal is given by statute from 
a judgment of nonsuit, when taken on account of the adverse rul- 
ings of the court on questions arising during the trial which do not 
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appear of record, and which must be reserved by bill of exceptions 

Code, 9 3112); but the statute does not apply to rulings on the 
pleadings, which are a part of the record proper. Zurst & Me 
Whorter v. Bell & Co, 356. 

Appeal hy State.—Under the statute giving the State a right of appeal 
inacriminal case, when the statute under which the indictment was 
found is held to be unconstitutional (Sess. Acts IS80-81, p. 65), the 
record must aflirmatively show that the constitutionality of the 
statute was assailed by demurrer, and that the court held it to be 
unconstitutional; and when the record does not aflirmatively show 


this, the appeal will be dismissed. The Stale v. Banerman, 252. 
Appeal or writ of error hond in Fea Las { cost ccoverable on 
affirmance, though bond wot operative as sepersedeaus.—In an action 


on an appeal or writ of error bond, given on the removal of a judg 


ment from a Cireuit Court to the Supreme Court of the United 


States, and conditioned that the appellant or plaintiff ** shall prose- 
cute suid writ of error to effect, and answer all damages and costs if 
he fail to make his plea good’ (U.S. Rev. Stat. $$ 1,000 ef seq. 


although the bond may not operate as a spersedeas of the judg- 
ment, a recovery may be had for the costs of the appeal, if the 
judgment is affirmed, Crowder ¢. Morgan, 385 


Naive = when (opt ratlive as SU perscdes Ba Under the United States 


statutes regulating writs of error and appeals (Rev. Stat. 96 1,000 
et seq.), as judicially construed by the Federal courts, the bond 
does not operate as a svpersedeas of the judgment, unless it is ap- 
proved by a justice or judge of the Cireuit Court, and a copy of the 
Writ of error is deposited, for the adverse party, W ith the clerk of 
said court. 1h. 538. 

Transcript : what is part of record,.—On appeal from a decree ren- 
dered on-tinal settlement of an executor’s accounts, a paper copied 
into the transcript, purporting to be the last will and testament of 
the decedent, but not appearing to have been admitted to probate, 
nor made a part of the record by bill of exceptions or appropriate 
reference, can not be considered for any purpose. Pinney vr. Wer- 
horn, d8. 

Same ; bill of particulars.—‘A list of the items composing the ac- 
count sued on’’ (Code, § 2984), like a bill of particulars at common 
law, is not a part of the record, unless made so by bill of excep- 
tions; and when not so presented, it can not be considered by this 
court for any purpose. Hayes ¢. Woods, 92. 

Contents of transcript.—The court criticises the manner in which 
the transcript in this case is made out, condemning the repetition 
of the record of a chancery suit twice copied, and declaring ‘‘there 
never Was any occasion for making the opinion of this court in that 
case a part of the record.”” Lipscombe. McClellan, 151. 

Transcript ; copy of opinion on foi mer Cppe a/.—On a second appeal 
in a chancery cause, the copy of the former opinion of this court, 
which was certified to the lower court for its guidance, should not 
be included in the transcript; and if included, no costs will be 
allowed for it. Lake v. Security Loan Association, 207 ; Life Asso- 
ciation «. Neville, o17. 

What is available on ervor.—On appeal from a decree sustaining a 
demurrer to a bill for want of equity, this court will consider only 
the causes of demurrer specifically assigned, and will not regard 
other defects which are amendable; at least, when the bill is not 
fatally wanjing in equity. Huntphreys v. Burleson, 1. 

Error without mjury im admission of evidence.—Error in the exclu- 
sion of a deed as evidence, when offered in connection with the 
certificate of acknowledgment only, is cured by the subsequent ad- 
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mission of the deed on proof of execution by the attesting wit- 
nesses. Callan v. Ve Daniel, 96. 

Errors not prejudicial to appellant.—An appellant can only com- 
plain of errors which are prejudicial to him; hence, in a chancery 
cause, a controversy arising between two or more defendants un- 
der a cross-bill, one of them can not assign as error the dismissal 
of the original bill. Gilman, Sous & Co. vo N.O. & S. Railroad 
C'o., 560. 

Same.—A party can assign as error only matters which are prejudi- 
cial to him; erroneous rulings, prejudicial to others, but not Inju- 
rious to him, are not available to reverse the judgment. Exslara r. 
Farle wy, 214. 

Error without injes i] in ove reuling demurrer.—When persons who 
have no interest in the subject-matter of the suit, and against 
whom no relief is prayed, are improperly joined as defendants to 
a bill, the misjoinder is a defense personal to them, and the other 
defendants can not take advantage of it; but, if the other defend- 
ants demur on account of such misjoinder, a decree sustaining the 
demurrer. but without dismissing the bill, is error without injury 
to the complainant. Norwood «. M. & C. Railroad Co., 563. 

Revision of judgment on facts.—When a question of fact, arising on 

the hearing of a motion, is necessarily submitted te the decision of 

the court without the intervention of a jury, the decision will not 
be reversed by this court on appeal, unless it is clearly erroneous. 

Totten & Bro. vr. Sale & Co., 488. 

‘hancellor’s opinion and decree differing.—When the chancellor's 

written opinion, accompanving his decree, goes beyond the decree, 

an affirmance of his decree by this court is not an aftirmance of 
the opinion; and a repugnancy between that opinion and his sec- 
ond decree, rendered after the affirmance, is not available as error 

ona second appeal. Me Williams v. Jenkins. 480), 

Revision of chancellor's decision on facts.—This court will not dis- 
turb the chancellor's decision on a disputed question of fact, when 
the record does not clearly show that he erred. Butts v. Brough- 
ton, 294. 

Same.—This general rule applies in this particular case with greater 
force than usual, since the chancellor had before him the original 
writing, the genuineness of which was in issue, and other writings 
admitted to be genuine, none of which are before this court. 
Moon’s Adm’r v. Crowder, 79. 

Re vision of chance llor’s rulings On ¢ reeptions to re giste r’s report.— yn 
appeal from the chancellor’s decree overruling exceptions to the 
register’s report upon matters of account, dependent upon the reg- 
ister’s conclusions from the evidence adduced before him, this court 
will indulge all reasonable presumptions in favor of the register’s 
rulings, and will not disturb them unless they are clearly shown 
to be wrong. Winter vr. Banks, 409. 

What is revisable in criminal case.—The number of jurors to be 
summoned in a capital case is matter of discretion with the court, 
provided the number summoned, including the regular jurors for 
the week or term, is not less than fifty, nor more than one hun- 
dred (Code, § 4874) ; and the exercise of this discretion is not re- 
visable on error. Hubbard v. The State, 164. 

Same.—Whether the defendant shall be permitted to withdraw the 
plea of not guilty, and interpose a plea in abatement on account of a 
misnomer, is matter of discretion with the court: below, and is not 
revisable by this court. Jhb. 164. 

Presumption in favor of judgment.—When objection is made to the 
competency of a witness, on account of a conviction of embezzle- 
ment, and the objection is sustained by the court below, this court 


~ 
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will not indulge the presumption, unless the record repels it, that 
the act would have been larceny at common law. P. & M. In- 
surance Co. v. Tunstall, 142 

Same.—On final settlement of an executor’s accounts, when the re- 
cord shows that the decedent left a widow and minor child sur- 
viving him, and the decree recites that the infant, ‘‘ under the con- 
struction of the will of the deceased, is not a necessary party to the 
settlement,’’ but the will itself is not set out, nor its provisions 
any where shown by the record; this court can not assume, con- 
trary to these recitals, that the decedent died intestate, thereby 
making the child a necessary party as a distributee, nor that the 
will, properly construed, made the child a necessary party as a 
legatee or devisee. Pinney t. Werborn, 58 


23. 


ESTATES OF DECEDENTS. 


1. Administration of assets; governed by what law.—As against creditors, 
seeking to enforce satisfaction of their claims out of the assets of 
their deceased debtor, the administration of the assets is governed 
by the law of the place where the personal representative acts, 
and where he was appointed, without regard to the domicile of the 
creditor, or of the debtor at the time of his death. Jones vr. 
Drewry, 311. 

Statute of non-claim; foreign debts.—The statute of non-claim en- 
acted in 1815, which continued in force until the adoption of the 
Code of 1852, expressly excepted from its operation ** debts con- 
tracted out of this State’? (Clay’s Dig. 195, 9 17) ; but this exception 
being entirely omitted from the present statute (Code, §§ 2597-8), 
the courts have no power to incorporate it. /b. 377. 

3. Same; conclausiveness of judgment or decree.—A judgment and decree 
rendered in an administration suit in Virginia, where the deceased 
debtor died, however conclusive against the widow, heirs and de- 
visees, who were parties to the suit, as to the validity and justness 
of the claims of creditors which were presented and allowed, can 
not prevent the operation of the Alabama statute of non-claim, 
when pleaded by them and the personal representative appointed 
here, in bar of a suit here instituted to enforce satisfaction of the 
claims out of lands in Alabama. Jhb. 31/. 

4. Petition to sell lands for payment of debts; pleadings and defenses. 
In a proceeding before the Probate Court for an order to sell lands 
for the payment of debts, the technical rules of pleading can not 
be strictly applied. It is not uecessary that the petition should 
particularly Sontie the debts, to the payment of which the linds 
are sought to be subjected; the answer of the heir or devisee, de- 
nying the existence of the asserted debts, may be in terms equally 
general ; and on the issue thus formed, the burden of proof being 
on the administrator, if the debts proved are open to any legal de- 
fense, which would be available against an action by the creditor, 
that defense is equally available to the heir or devisee. Gayle’s 
Adm’r v. Johnston, 254. 

5. Parties to proceeding; appointment of administrator ad litem.—On an 
application by an administrator for an order to sell lands for the 
payment of debts, which is contested by the heirs or devisees, the 
administrator is their adversary, whether he is personally a creditor 
or not; and there can be no necessity for the appointment of a 
special administrator ad litem (Code, § 2625). Ih. 254. 

Averments of petition, as to debts and insufficiency of personal assets. 
A petition by an executor, or administrator, for an order to sell 
lands for the payment of debts (Code, §§ 2450, 2455), must allege, 
among other things, the existence of debts, their actual or esti- 
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mated amount, and the insufficieney of the personal assets to pay 
them; though it is not necessary to give a particular description of 
either the debts or the assets, that being mere matter of proof. 
Quarl ev. Comply //, H4, 

7. Proof of ** necessity for sale.’—The ‘necessity for the sale ’’—that 
is, the existence and amount of valid debts, and the insufficient 
value of the available personal assets—must he proved by the 
depositions of disinterested witnesses, testifying to facts within 
their personal knowledge; but it is not necessary to prove aflirma- 
tively that the witnesses are clisinterested, since that fact will be 
presumed in the absence of proof to the contrary. 7. 64. 

S, Nal of lands to pay dehts: jurisdiction of court, and conelusiveness of 
decree. —The jurisdiction of the Probate Court to order a sale of 
lands belonging to a decedent's estate, for the payment of debts, 
attaches on the filing of a petition by the personal representa- 
tive, showing a necessity for the sale; and when the jurisdiction of 
the court has thus attached, and an order of sale has been rendered, 
such order is conclusive as to the insufficiency of the personal as- 
sets, and the existence of of debts for which the lands are liable, 
and it ean not be collaterally impeached on account of irregulari- 
ties in the pre weedings. Forworth vr. White, 224. 

9. Description of lands iv petition.—* Fighty acres of land, lying north 
of Courtland, and east of Lamb’s Ferry road,”’ without other de- 
scriptive words in the petition, is not a sufficient description of the 
lands sought to be sold (Code, § 2450), but is void for indefiniteness 
and uncertainty. Gilchrist +. Shackelford, 7. 

10. Ave rments of hell hy purchase se to compel CONE Yance of legal title. 
When a purchaser, or sub-purehaser, of lands sold by an adminis- 
trator under an order or decree of the Probate Court, files a_ bill 
in equity in the nature of a bill for specifie performance, seeking 
to obtain a conveyance of the legal title from the heirs, and to en- 
join an action at law by a succeeding administrator, he must aver 
and prove the facts which gave the court jurisdiction to order the 
sale; and the averment of mere legal conclusions—as, ‘* appropri- 
ate allegations,’* *‘ proper parties,’’ ‘‘ legal grounds,”’ ete.—is not 
sufficient. Jb. >. 

11. Proof of proceedings authorizing sale—When the averments of the 
bill are denied, the ovvs of proving the facts necessary to support 
the order and sale is on the complainant; and these facts are prop- 
erly proved by a transcript from the record of the Probate Court, 
if in existence; and if the record has been lost or destroyed, it 
must be proved as other disputed facts are proved. Jb. 7. 

12. Application of purchase-money to debts of estate ; correspondence of 
allegations and proof.—lt the complainant fails to prove the facts 
necessary to sustain the validity of the sale, he can not have relief 
because the proof shows that the purchase-money was applied in 
aaying the debts of the estate, when the fact is not averred in the 
bill. re. 7. 

13. Decedent's estate; removal of settlement into « quity.—The settlement 
of a decedent’s estate can not be removed into equity by the 
personal representative, in any case, or at any time, without the 
assignment of some particular ground of equitable jurisdiction ; nor 
can it be removed at the instance of a distributee, or other party 
beneficially interested, after the jurisdiction of the Probate Court 
has attached and commenced to be exercised, unless some ques- 
tion of special equitable cognizance is involved, which the Probate 
Court is incompetent to determine. Shackelford v. Bankhead, 476. 

14. Insolvent estate; removal of settlement into equity—When a dece- 
dent’s estate has been declared insolvent, it requires a very clear 
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and strong case to justify the removal of the settlement into a court 
of equity. Lh. 476 

15. Same.—The omission from the inventory of property which ought to 
have been included, the waste or conversion of assets, and the 
failure to make a settlement, being matters which are within the 
jurisdiction of the Probate Court, and as to which its powers are 
fully adequate to grant relief, farnish no ground for a resort to a 
court of equity by a creditor. Lb. 47 


ESTOPPEL. 

1. By deed.—The owner of land having conveyed a lot toa railroad 
company, reciting in the deed, as its consideration, ‘‘one dollar’’ 
in hand paid, ‘tand the bentits which will arise tothe grantor trom 
the ownership by the grantee of the property hereby conveyed,” 
the deed does not estop him from showing, as an additional con- 
sideration, that the grantee verbally agreed to grade part of an ad- 
jacent lot belonging to the grantor, and to remove and rebuild that 
portion of his warehouse which was situated on the lot conve ved 

by the deed, and maintaining an action at law for the breach of 
such verbal agreement. WM. & WM. Railay Co. e. Wilkinson, 286. 

a By vitabl esloppe 1—Where a mortgagee of lands mndorses on the 
mortgage a receipt for the secured debt before its maturity, and in- 
trusts it to the possession of the mortgagor, pursuant to an agree- 
ment between them; and the mortgagor, being in possession of the 
lands, sells and conveys them toa third person, to whom he also 
shows the mortgage and indorsement thereon; the mortgage can 
not be established and enforced against such purchaser, after he 
has paid the purchase-money without notice of the agreement. 
Turin r r. Flinn, 332. 

3. As to the conclusiveness of judgments, see JUDGMENTS AND De- 
CREES. 


EVIDENCE. 
ADMISSIBILITY AND RELEVANCY. 


1. Map, or diagram ; when admissible as eridence.—A surveyor, or ex- 
pert, testifving as to the form, configuration, or dimensions of the 
land in controversy, may introduce a map or diagram, made by 
himself, to aid in making his testimony intelligible; and such map 
or diagram may then be submitted to the jury, to aid them in un- 
derstanding or remembering his testimony. But such map or dia- 
gram is not prima facie or presumptively correct, unless prepared 
by a county surveyor, after notice to the party in adverse interest, 
as provided by the statute (Code, § 868); and not having been so 
prepared, but made by the witness without having the title-papers 
before him, and admitted by him, on examination of the deeds, to 
be incorrect, it should not be allowed to go tothe jury for any pur- 
pose. Humes v. Bernstein, 546. 

a Evidk nee as to terms of agrecine wt fou trusses of vote as collateral se- 
eurity.—In an action against the maker of a negotiable promissory 
note, proved to have been given for the accommodation of thfe 
payees, and by them transferred to the plaintiff bank as collateral 
security for a loan; the defense being want of consideration, and 
the terms of the agreement for the transfer being controverted— 
whether it was subsequent to the loan, or was made under an 
agreement contemporaneous With the loan; the fact that no por- 
tion of the money loaned was drawn out of the bank until after 
the transfer of the note, is relevant and competent evidence for 
the plaintiff. Boykin ¢«. Bank of Mobile, 202. 
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10. 


Proof of value of goods.—In an action against a railroad company 
us a common carrier, to recover damages for its failure to deliver a 
quantity of corn, received by it for transportation from one inter- 
mediate station to another about eighty miles apart, the value of 
the corn at the place of delivery to the railroad, at the time of its 
delivery, is relevant and competent evidence on the question of its 


value at the point of destination Srone, J., dissenting. Sick 
N. Ala. Railroad Co. v. Wood, 447. 

Rridence as to conduct of servant charged with larceny of quest’s 
money, inaction against inukeeper.— In anaction by a euest against 


an innkeeper, for the loss of money, the conduet, demeanor or ap- 
pearance of a servant at the hotel, while on trial charged with the 
larceny, though it might be competent evidence against himself as 
an hmplied admission or confession, is not admissible against the 
defendant, his emplover. Beale eo. Posey, 32.3. 

Proof of handwriting buco wparisan When the genuineness of a 
Writing or signature is disputed, extraneous writings, though ad- 
mitted to be genuine, can not be presented to the court or jury, not 
shown to a witness, that he may institute a comparison between 
them and the disputed one, Moon's Adavr ve. Crowder, 79. 


Testimony taken before cause is at issee.—Testimony taken ina chan- 
eery cause before the cause is at issue as to a material defendant, 
is not admissible as evidence against him for any purpose. //ar- 
ris v. Moore ,_ Oe . 
fppearanuce of defendant's clothing; velecaney as evidence. —The ab- 


sence of all appearance of blood on the clothing of the accused, 
immediately after the killing, is not a fact tending to his exculpa- 
tion, When it is not shown, or attempted to be shown, that the na- 
ture and character of the wound inflicted on the deceased, or the 
circumstances under which it was inflicted, were such that stains 
of blood would probably have been tound on the person or cloth- 
ing of the perpetrator of the crime Sulrester ve The State, 207, 
Flight of accused; velevaney of evidence.—The flight of the accused, 
ator about the time he is accused or suspected, is relevant and 
admissible evidence against him, ‘the force of which depends on 
its connection with other criminating facts 7" and as circumstances 
tending to show such flight, it may be proved that search was made 
for him at his reputed residence, and at places to which it might 
reasonably be presumed he had gone, and that be could not be 
found. Jh. 207. 

Visnomer; veleranen of evidence as to custom or usage. —On the trial 
of such issue, the alleged misnomer being in the surname of the 
defendant, who was a voung mulatto boy, and whose mother, tes- 
tifving as a witness for him, was called by the surname of her 
former owner, and stated that his mume was also the same, as al- 
leged in his plea; evidence of the fact that, “‘after the war, ne- 
groes took their surnames from their former owners or masters, 
and negro children were called by the name of their mother’s 
former owner or master,”” has no legitimate tendency to prove that 
the defendant thus acquired his surname, and is not relevant or 
ndmissible evidence for him White «. The State, 195, 

Recent possesston of stolen qoods ; effect of, as criminating cireum- 
stance. Underwood vr. The State, 220; White ve. The State, 195, 


Ap Missions: Conressiens; DECLARATIONS. 


Bill in equity; when adimissthle as evidence in another suit.—A bill 
in equity, not sworn to, is regarded as the mere suggestion of 
counsel, and is not admissible as evidence against the complainant 
in another suit; but, when duly sworn to by him, it is an admis- 
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sion of the facts therein stated, and admissible as evidence against 
him in another suit Callan eo MeDaniel, 96, 

> a | ' dintssihle, when part has been vead, 


When parts of ananswer to a bill in equity have been read in 
another suit as evidence against the respondent, he has the right 


to read the whole of itas evidence. 1b. 96, 

> ly l a iS s or declarvatious; heuw adimissihlh as evidence 
agaist | pal The admissions or declarations of an avent are 
adinissible as evidence against his principal, only when made in 
the discharge of his duties as agent, and so closely connected with 


the main transaction in issue as to constitute a part of the res geste. 


tla. Gir. So. Railway Co. ¢. Hawk, 
V4. Whe hes citin “ part of re ost In determining whether 
declarations fall within the prridae iple Ol res gqestr, While it is not 
HEecessaury that thes = ld be strictly conte poraneous With the 


mnain facets In issue, they must be so nearly coincident in point of 
time as to grow out of that faet, to elucidate it, and to explain its 


«A 


vharacter and quality, and must be so closely connected with it as 
to virtually constitute but one entire transaction. J. 712. 
15. Deelarat } coud f f ! engine when adiissthle against rail- 


1d company Ino an action against a railroad company, to re- 
cover damaves for personal injuries sustained by a passenger, a 
Witness for the plaintiff can not be allowed to testify, that the con- 
duetor, “ta few minutes after the plaintiff had been hurt, asked 
the engineer WH he cid) net respond to the bell-eall;: and that the 
ineer answered, he did) respond to all the bell-call he heard.’’ 








= ' 
Ti a7 

1G. Misnwomer: adnirs pled from silevee—Issue being joined on 
the plea of misnomer ina criminal case, itis competent for the 
prosecution te prove. aus an implied admission by the defendant, 
that he was arraigned and tried in the mayor's court: by the same 
Phidbane alleged in the indietimment, without interposing wun objection 
on the ground of misnomer. White vr. The State. Los, 

17. Coufessious; wher luntarcd aud adimissihle,—JX coniession by a per- 
son necused is not necessarily voluntary and admissible, because 
the person to whom if Was tnade testifies that he used no promises 
nor threats to induce a confession; nor. on the other hand, is it 
rendered involuntary and inadmissible, beeause the person to 
Whot it was made. not being an officer, or in authoritv, exhorted 
him to speak the trath, or told him that it would be better cor best 
for bina to tell the truth. Ally 7) State, 244. 

IS. Sam Phe witness in this case, festifving to the prisoner's confes- 
sions While in custody, said that he used no promises nor threats 
Lo lthitice a Comlesston, Jount cachedeedd “7 said to hit, * Yew errs 
“se shaael / if j ‘ ‘e cule ‘ } i hi eves gecpee. oag you did 
break op the door. v ben a scan do ix to tell all about it, 

hfe / ( / , etveed bas te the teuth, the whole truth, 

ot phot el (ho LT wanted to produce the impression on 

hismind that it was best for him to tell all about it, and 1 did pro- 

duce that impression before he would tell mew’ //e/d, that the 
confession ought to have been excluded Th. 244. 

19. lutervogating ace dios / linen fe eadmination.—The practice of 


examining or interrogating an accused person, by the magistrate, 
pending the preliminary investigation, is unwarranted by the prin- 
ciples of the common law, is not authorized by any existing statute, 
and is contrary to the spirit of the constitutional provision which 
declares that no person shall be compelled to give evidence against 
himself; and statements or confessions made by the accused, in 
response to questions thus propounded by the magistrate, are 
not competent evidence against him. Jb. 244. 
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20. Declarations of person in possession of land.—The declarations of a 
person in possession of land, as to the nature and character of his 
possession, are competent evidence in his favor: but his state- 
ments as to the person from whom he bought it, and as to the 
price paid, are merely narrative of a past transaetion, and are not 
admissible as evidence. Dothard c. Denson, 541. 

21. Proof of transactions with deecased 4 w.—Under a bill to 
foreclose a mortgage, the mortgagee can not testify as to any 
sambeartione between tipenell oad the deceased mortgagor. Jankins 


22. Same.—When a homestead exemption is claimed by the widow and 
infant children of the deceased rgeagpenns in execution, and then 
claim is contested by the plaintiff, a surety who is bound for the 


debt on which the judgment is inenied, though not a party to the 
contest, is incompetent to testify to any transactions between 
the plaintiff and the deceased defendant. “Neel ¢. Larki 

23. Same.—Under a bill to enforce an alleged lien on land. file d “ the 
personal representative of the deceased vendor, the defendant is 
incompetent to testify in his own behalf, as to any transactions 
between himself and the decedent, unless called to testify by the 
complainant. Binford’s Adm’r ec. Dement, 491. 

24. Dying declarations.—When dying declarations are proved to have 
been made under a sense of impending death, their admissibility 
oreffect as evidence is not impaired or affected by the fact that the 
family of the deceased thought at the time that he would recover ; 
and proof of that faet is not relevant or admissible as evidence 
Sylrestei / sion State, 207, 

25. Relevane 7] of isp ious circumstances, tmeplaing admission or Con- 
sciousness of  euilt.—In & a prosecution for bastardy, the defendant 
denying that he had sexual intercourse with the prosecutrix at the 
time alleged by her, but admitting that he then had opportunities 
for such intercourse, and that he had intercourse with her at a sub- 
quent time; the fact that, during the woman’s pregnancy, which 
was well known in the neighborhood, he made inquiries and offers 
to pay for the means of making a woman miscarry, is relevant and 
competent evidence against him, though he professed to make 
such inquiries for another person. Nicholson v. The State, (76. 


BurRDEN, WEIGHT, AND SUFFICIENCY. 


°6. Burden of proof asto defense against railroad honds.—When a holder 
of railroad bonds, indorsed by the State, seeks to enforce the 
State’s liability as indorser, the original misap propris ition of the 
bonds being shown, the law casts on him the burden of proving 
that he acquired them in good faith, for value, and in the usual 
course of business. Gilman, Nous & Co. v. Railroad Co., 566. 

27. Same ; proof of notice.—In such case, the presumption is of a want of 
notice, since it is not probable, though possible, that notice of the 
original fraud or illegality would be communicated to a subsequent 
holder, thereby defeating the transfer; and the burden of proving 
notice resting on the party who assails the title of the holder, it is 
not enough to show only that he acquired the bonds under cireum- 
stances which would have excited, in the mind of a prudent man, 
suspicions as to the title of his assignor. /b. 566. 

2°28, Burden of proof as to consideration of CONVEYANCE assailed for fraud. 
When a creditor assails the validity of a conveyance by his debtor, 
or a conveyance whose consideration proceeded from his debtor, 
and his debt or demand is older than the date of the conveyance, 
the onus of pwoving a valuable consideration is cast on the grantee ; 
and if the consideration is averred to be a debt of the grantor or 
debtor, he must prove the existence and validity of such debt. 
Buchanan v. Buchanan, 55. 
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20, Seme.—When a ereditor attacks a conveyance on the ground of 
fraud, but does not deny or impeach the consideration as recited, 
he must aver and prove that the grantee had notice of the alleged 
fraudulent intent of the vrantor, or participated in it; but, if he 
denies the consideration as recited, and alleges that the convey- 
anee Was in fact voluntary, the owes is on the grantee, as against 


autecedent creditors, to prove a valuable consideration suflicient 


to uphold it; and when the parties are near relatives, and the con- 
veyance was executed while a suit was pending to subject the lands 
to the payment of the complainant’s debt, the grantee must make 


it plainly appear, to the satisfaction of the court, that it was a real 
econtractof! sale, aqpon areal and saflicient consideration. Lipscomb 
Vee 

0. Burden of 4 as te fraud or uisreprescutation.—On a sale of ma- 
chinerv by a manuacturer, the contract being reduced to writing, 
and ‘the machinery delivered corresponding with the description 
therein contained, putt | evidence is not admissible, in the absence 
of fraud or misrepresentation, to vary the terms of the writing, and 
the burden proving fraud or misrepresentation is on the pur- 
clas ¢ iH head / j AV EY Hey ¢ Codd, F. 

31. Burden of proof ast igatle river.—When a party claims that a 

e tide-water, Which was not treated as navigable by 

the United States survevors, is in facet public and navigable, the 

ovus of prool rests on lim: and he must also state facts from which 

the court can draw the conclusion that the stream is navigable. 


Welker o. Alen, 456 


32. Proof of « feral jaet.—When a fact arises collaterally, the rules 
of evidence do not require as strict proof of its verity, as when it 
is direetly in issn Li lssocrate ’ eville, AI7, 

33. Proof of 7 of des vt's estute.—When notes and other pre- 


sumptive evidences of debt are duly tiled against a decedent's es- 
tate, exceeding in amount the available assets, the estate ix, prima 
fecie, insolvent; and proof of these facts sufficiently establishes 
the insolvency of the estate, when the question arises collaterally, 
although some of the claitns may be litigated. 76. 3/7. 

ot. Neflicieney and weight of prool —The veneral principle is recognized, 
that when the evidence leaves a disputed fact in doubt and uncer- 
tuinty, the issue must be fonnd against the party on whom rests 
the burden of proof; vet courts and juries should rather weigh the 
testimony than count the witnesses, and should not render a deci- 


sion on a mere preponderance which fails te produce a proper con- 


viction in their minds fh. 5i?. 

85. Nufliciened of cumstantial evidence.—The test of the sufficiency 
ot circumstantial evidence, in a criminal case, is not whether it 
produces as { ill CONV Thon is would hy produced hy the positive 


testimony of a single credible witness, but whether it satisfies the 
minds of the jury to the exclusion of every reasonable doubt. 
Banks & Wood er The State, 522. . 

OG. Safliciency of 4 we, and charge as to conflicet.—H the jury enter- 
tain a reasonable doubt as to the truth or falsity of any material 
fact constituting a part of the testimony In a criminal case, the 
defendant is entitled to the benetit of that doubt, however small 
may be its influence; but this principle docs not extend to a con- 
flict in the testimony of two witnesses as to a collateral and im- 
material matter. White +. The State, 195, 


Marrers JupiciALty Known. 


37. Municipal charier.—The charter of amunicipal corporation is a pub- 


lic statute, of which courts will take ju licial notice. City Council 


ey | Vi wlgoue oT, Wrrahi, A11. 
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8. Navigable rivers.—The court judicially knows that there are no 
tidal streams in Jackson county; and Paint-Rock river ts, prime 
facie, nota public, navigable stream. Walker ¢. Alen, 456, 

ORBIECTIONS. 
39. Waiver of objections to Wlegal evidence. —* Parties may try their con 


troversies on ille nazial evidence, if the \ choose todo sey” and if they 
do not object to illegal evidence when offered, the court may prop- 
erly consider it. Moon's Adm’e ve. Crowder, 72. 

40, Objection to jit lea or dase The allowance of an improper ques 
tion to a Witness, against objection, is not an error which will work 
a reversal, when the record does not show that itllegal evidence 
Was thereby elicited and admitted. Callan «. Me Daniel, 96, 

41. General objection to evidence partly admissible. —A general objection 
to evidence, as “* incompetent and trrelevant,’’ may be overruled, 
if any part of the evidence is admissible, although ; a is objec- 
tionable as secondary evidence. Hanes vr. Wood, & 

a Objections to evidence: when and how made, -When inte rrogatories 
propounded toa party, asa witness in his own behalf, call for ille- 
gal evidence, objection should be taken before tiling cross-inter- 
rogatories ; but this rule does not prevail, when the illegality ot 
the evidence is unknown, or is only disclosed by the answers 
Binford’s Adm’ Fs 1h dite wt, A 

43. Same.—Objecting to interrogatories which call for illegal evidence, 
without more, is not sufficient to bring before the chancellor the 
question of the admissibility of the evidence: there must be, also, 
written exceptions signed by counsel, specifying the portions ot 
the testimony sought to be suppressed. 2h. 497. 

44. Same.—Motious to supress testimony, founded on exceptions duly 
filed, are properly heard before entering on the trial; or, by con- 
sent, they may be heard and determined in connection with the 
main cause; but, when the parties proceed to a hearing by agree- 
ment, stipulating that the chancellor may disallow all illegal evi- 
dence, this ‘‘ rather loose practice has a tendency to cast on the 
chancellor so much unnecessary labor, that he may very justly re- 
fuse to act on such agreement.” Jb. 47. 

45. Sain .—Objeetions to evidence can not be raised for the first time in 
this court, but are waived when not properly taken before the 
chancellor. 7b. 497. 


Opinion; Experts. 


46. Proof of handwviting.—A_ person who has seen another write, or 
who knows his handwriting, may express his _— us to the 
vel wine ness of a dis} rated signature, though he be not an expert; 
and experts may go further—may institute comparisons between 
the disputed writing and those admitted to be genuine, and give 
— r opinion whether a particular writing or signature is genuine 

* forged. Voon’s Admire. Crowder, 79, 

47. tT what witness may testify.—A witness may testify, as a fact, that 
he ‘‘ knew and recognized the walk” of another person. Beales 
Posey, 323, 

48. Same.—On a trial under an indictment for infanticide, a witness who 
examined the dead body of the child may, though not an expert, 
testify that he *‘ considered it fully developed ;"" this being a mat- 
ter of fact open to observation, and the witness being subject to 
cross-examination as to his use of the words and his knowledge of 
their meaning. Jubhard v. The State, 164. 
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49, 


HO. 


Parow AND Wrirren Evipence. 


As to cousideration of devd.—Parol evidence is not admissible, at 
law, to contradiet the recitals of a deed as to the payment of a val- 
uable consideration, Berry, Demoville & Co. v. Sowell, 14. 

Same.—The consideration clause of a deed is always open to unlim- 
ited explanation, except for two purposes: Ist, a party to the deed 
is not permitted to prove a consideration different from: that ex- 
pressed, if thereby the legal effectot the deed is varied; 2d, when 
payment of the consideration is recited in the deed, the grantor is 
not allowed, by disproving that recital, to establish a resulting 
trust In himself, Void M. Railay Co. vr. Wilkinson, 286, 

Sene.—The owner of land having conveyed a lot to a railroad com- 
pany, reciting in the deed. as its consideration, ‘* one dollar’? in 
hand paid, ‘Sand the benetits which will arise to the grantor from 
the ownership by the grantee of the property hereby conveyed,” 
the deed does not estop him from showing, as an additional con- 
sideration, that the grantee verbally agreed to grade a part of an 
adjacent lot belonging to the grantor, and to remove and rebuild 
that portion of his warehouse which was situated on the lot con- 
veved by the deed, and maintaining an action atlaw for the breach 
of such verbal agreement. 7b. 286. 

Pavol evidence varying ov capliining decd.—As between vendor and 
purchaser, in the absence of fraud or mistake, the deed executed 
and accepted must be regarded as the sole memorial and expositor 
of the terms of the contract between them, and parol evidence can 
not be received to vary, contradict, or explain it. Rogers v. Pee- 
bles, 529, 

Parol eviden removing ambiguity, and ide ntifying land sold.—As to 
the suthiciency of parol evidence adduced in this case, showing the 
particular tract of land of which the purchaser was placed in pos- 
session, and thereby removing the uncertainty and ambiguity of 
description contained in the written contract, the court expresses 
ho opinion, but cites the following cases: Chambers rv. Ringstaff, 
69 Ala. 140; E/lis vr. Barden, 1 Ala. 458; Mead v. Parker, 115 Mass. 
$13: Holmes co Evaus, 48 Miss. 247. Thompson tr. Gordon, 43, 

Pavol trast in lands.—Oral evidence, to overturn a writing in any 
case, must be clear and convineing: and can not be received (Code, 
§ 2199) to engraft an express trust on a conveyance of lands which 
is absolute in its terms. Avelly cr. Karsner, 106, 

Same.—A trust in lands, created verbally, can not be established in 
equity, Unless it is plain and unambiguous in its terms, and proved 
by clear and convincing evidence; and a trust in personal prop- 
erty, created verbally, and dependent entirely upon oral testimony, 
can only he established by cl ir ane explicit evidence. Bail ye. 
Tri a, 5, 

Pavol evidence caplaining promissory wole—A promissory note ought, 
regularly, to CxXpress on its face the time at which it is pavable ; 
and if no time is expressed, or plainly manifested, and a blank is 
not left for the insertion of a day of payment at the option of the 
payee, resort may be had to extrinsic evidence, showing the cir- 
cumstances under which the note was executed, and the design of 
parties in exceuting it, in order to explain an evident omission, 
and to fix the time at which it was intended to make the note pay- 
able. Boykin vr. Bank of Mobile, 

Same.—A promissory note payable ‘* secenty-fire after date,” nego- 
tiable and payable in bank, and proved to have been made for the 
accommodation of the payees, Who Were commission-merchants 
in Mobile, to aid them in their business, and delivered to them by 
the maker, construed to be payable seventy-five days after date ; 
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and parol evidence was held admissible, in aid of the evident 
omission, showing the character of negotiable paper, as to length 
of time of maturity, which the banks in the city would accept. 
Li, 


, , ; , . . , 
ree , aid t defective description of lands in taxa axzsexs 


ys / , 
men d decd.—When lands assessed and sold for unpaid taxes 
ure described in the assessment, and also in the tax-collector’s 
deed, as ‘two-thirds (2..) of square $9 in Fisher's tract,’’ without 
any other words of description or identification, the sale is void 
for uncertainty and indetiniteness ; and the ambiguity being patent, 

« corrected or explained by extrinsic parol evidence. 


1 

it can not | 
DD Crile 

AQ, Nale of mach : adin thelity of pa ol iad we te afi cfu thing. 
On a sale of machinery by a manutacturer, the contract beige re- 
duced to writing, and the machinery delivered corresponding with 
the dese: iption therein contained, parol evidere> is not admissible, 
in the absence of fraud or misrepresentation, to vary the terms of 

the writing. Whitehead v. Lane & Bodley Company, 


PRESUMPTIONS. 


60. Possession as evidence of tith.—A plaintiff in ejectment may recover 
Upon proot of POSSeSSi nh Mere ly, us against an intruder or tres- 
“visser, or one Who does not show a better right: but possession is 


| 

pres immed, in the absence of all evidence to the contrary, to be 

rightful, and in subordination to the true tithe; and the burden of 
proving it to be adverse, as against the owner of the legal title, is 
on the party asserting it Dothard «. Denson, 541 

61. Same.—The open, notorious, and exclusive possession of land by a 
purchaser claiming it as his own, whether in trust or otherwise, is 
constructive notice to,all the world of his title, whether it be legal 


ol equital le. Sawa . e. Bal r. £9). 
62. Same.—The » issession of } rsonal property is praia faere evidence 
of title, or ownership; and this principle applies to personal prop- 


ier husband as her trustee, or in both jointly in recognition of her 


right. Patterson ev. Kieker, 406. 


erty belonging to the wife, whether the possession be in her, or in 
I 


63. Presumption as to character af wife's estate. —As a rule of evidence, 
personal property in the possession of the wife, or in the posses- 
sion of her husband as trustee for her, or in their joint possession, 


will be presumed to be held as part of lier statutory estate, under 
the laws which have now been of force for more than thirty vears, 
unless affirmatively shown to be an equitable estate. Jb. 406. 

64. Presninption as to common law.—In the absence of proot to the con- 
trary, our courts will presume that the common law prevails in 
Pennsylvania, Illinois, or any other State having a2 common origin 
with ourown.  Lririn vr. Bailey, 467. 

of time.—After the lapse of twenty vears 

from a sale by an executor and trustee. during which period the 

purchaser held open, notorious, and uninterrupted adverse pos- 

i f the land, although the title of the remainder-men might 

not be barred, if the power was not legally executed; vet a pre- 

sumption would arise in favor of the regularity of the sale, and the 

court would incline to draw inferences favorable to its validity. 
Matthews v. Me Dade, 378. 

66. 1s to pi sumption implicd trom failure fo call witness.—There is no 
rule of law which requires that, in cases of larceny or burglary, 
hased on circumstantial evidence, the person who last had the 
rightful or innocent possession of the stolen property must be ex- 
amined as a witness for the prosecution, or raises a presumption 


Op. Pre Sint) frou from li p 
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favorable to the defendant's innocence from the failure to examine 
such person as a witness. Wiite r. State, 195, 

67. Use of deadly weapon; presumption of mealice.—From the use of a 
deadly weapon, the law infers an intent to kill, or to do grievous 
bodily harm; and if the circumstances do not show excuse, justifi- 
cation, or immediate provocation, the presumption of malice is 


conclusively drawn.  Sy/rester ¢. The State, 207, 


PRIMARY AND SECONDARY. 


68. Proof of trtle to persoualty by weiding.—Although a recovery of per- 
sonal property may be had on proot of possession, in the absence 
of countervailing evidence; vet. if the plaintit? undertakes to prove 
title by a written instrument, he must produce it, or satisfactorily 
account for its non-production: and if the instrument is produced, 
and has attesting witnesses, its execution can not he proved by a 
third person. Patterson vr. hk a 

69. Constuble’s houd; secondary proot of.—There is no statute requiring 
or authorizing the recording of a constable’s bond, although it is 
required to be ‘ approved by the judge of probate, and kept tn his 
otlice * (Code 764); and without such statutory authority, the 
mere recording of it does not make the record competent evidence 
as acopy; to make such record admissible evidence, it must be 
proved to a correet copy, after a proper predicate has been laid for 
the introduction of se ondary evidence. VYartin v. Hall, 587. 

70. Neale of decedent s lands, nudes probate a ‘.—When a purchaser of 
lands, at a sale made by an administrator, files a bill in equity, in 
the nature of a bill for sp) cific perlorinance, to compel a convey- 
ance of the legal title by the heirs, and the averments of the bill 
are denied, the vvvs of proving the facts necessary to support the 
order and sale is on the complainant >and these facts are properly 
proved by a transcript from the reeord of the Probate Court, if in 
existence: and if the record has been lost or destroved, it must be 
proved as other disputed facts ure proved, (rilchrist vo Shackel- 
ford, 7. 


REcorRDS 


Tl. Rrasure or alteration in record offered in evidence. —When a reeord, 
or other written instrument offered ino evidence, presents the ap- 
pearance of an erasure or alteration, and there is ground of sus- 

picion aus to it, whether shown by Spo ction or by extrinsic evi- 

dence, the party offering it is requircd first to remove the suspicion 
by explaining the erasure or alteration: but, where the erasure or 
alteration bears no such ear-mark of fraudulent intent—as in this 
ease, Where the date of a will admitted to probate appears to have 
been changed from IS75 to 1875, and the record elsewhere shows 
that the testator died prior to 1875—the better doctrine is, that the 
change or correction will be presumed to have been made at the 
time the instrument was executed. Martin er. Ning, 554. 


VARIANCE 


tas am prosecution fore whezzlene at.-- Where the indictment alleges that the 
defendant embezzled property which came to his possession as the 
agent of S., while the prool shows that the property Was placed in 
his possession by one T., who was the bailee of S., to be delivered 
to S., the variance is fatal, unless it is shown that S. ratified or 
recognized the appointment. Washington vo The State, 2%2. 

73. Misnomer and vrariance.—The mere mis-spelling of a name, whether 


of the defendant or a third person, does not vitiate an indictment, 
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and is not a fatal variance, unless the difference causes a material 


change in the pronunciation of the name. Underwood ve The 
slate, 2.20), 
74. In chanecery.—"Evidence alone, without corresponding allegations in 


the bill, does not entitle the complainant to any relief, Juukins / 
Love lace, fl K (filehvist v. Shack lford, i 


PXNECUTION. 


| Lien ‘ hou ates led hy delay oi NSM wsiou.—As against the defend- 
ant in execution, his heirs, or personal representatives, the lien of 
an execution is not lost or suspended by the plaintiffs direction to 
the sheriff to hold it up, since they ean not be thereby prejudiced, 
Keel v. Larkin, 494. 

2. Sale of lands after defendant's death —When an execution is re- 
ceived by the sheriff! during the life of the defendant, and its lien 
is preserved as authorized by the statute (Code, 96 5215, 2655 
lands may be sold under a levy made after his death, as if he were 
still alive. Jb. 494, 

3. Sale of mortgaged lands under exceation.—When mortgaged lands 
are sold under execution against the mortgagor (Code, § 3209), the 
purchases it quires the entire interest of the mortgagor, except his 
statutory right of redemption; and if this right is not exercised 
Within the two vears allowed by law, and the mortgagee then ob- 
tains a conveyance from the purchaser, the entire title. legal and 
equitable, is united and vested in him. Jauvkias ¢. Lovelace, 300 


EXECUTORS AND ADMINISTRATORS, 


1. Keeping estate ft Mf the wiley well . whe ther per sonal trusts or erecu- 
e conferred. —Testamentary provisions autherizing 
and directing an executor to keep the estate together for the term 
of ten years, cultivating the lands with the labor of slaves, and, at 
the expirati mof that term, to sell all the property not specifically 
bequeathed, and divide the proceeds ol sale among the several leg- 
atees, construed in the light of the statutory provisions which, in 
1863-4, authorized the Probate Court to confer similar powers on 
executors, do not impose personal trusts upon the executor, but 
duties and powers strictly executorial, which he could not exer- 
cise Without the grant of letters testamentary, and which might 
be exercised by an administrator with the willannexed. Foxworth 
vr. White, F238. 

y a Purchase hy vacecntor at his own sale. ov Jrom his rende s when set 
aside.—A purehase of lands by an executor at his own sale, 
whether directly in his own name, or indirectly through the ageney 
of a third person, and whether made under an order of court or a 
power in the will, will be set aside in equity, at the mere election 
of the parties in interest, if seasonably expressed; but, having 
made a fair sale to a third person, he may alterwards purchase 
from his own vendee, and thereby acquire a good title, though 
the transaction will be jealously scrutinized by a court of equity. 
Ib. £24. 

3. Contracts of executor an carrying on hesiuess for vstate.—When an 
executor continues to carry on, under powers conferred by the will, 
the business in which his testator was engaged, he is personally 
liable on his contracts, and persons who deal with him can not 
charve the estate with his debts; but the estate is bound to in- 
demnity him on account of debts properly incurred in carrying on 
the business; and, when he is not in default to the estate, the 
creditors may be subrogated to his right of indemnity; and when 


torial duties 
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this is effected by a private arrangement between the parties, a 
court of equity will sanction and uphold the transaetion. Jhb. 224. 

Sale of lands by vdminisirator.—An administrator's power to ell 
the lands of his intestate is purely statutory; and unless he files a 
petition, containing the necessary uverments’ to give the Probate 
Court jurisdiction to order a sale. that court can make no valid or- 
der of sale, save when the parties in interest are all adults and of 
sound mind. A sale anade without a valid order, based upon a 
proper petition filed, and upon depositions taken as in chancery 
cases, is absolutely void, and confers no tithe; but, if the parties 
are all adults, and of sound mind, it is not necessary. in a collat- 
eral attack, that the record shall show that the proof was taken 
by deposition. Gilelrist ¢. Shackelford, ?. 

Suits. by fore ign vrerntlors ov adinenisti thors.—Under the statutes 
which were of force in [S67 (Rev. Code, §§ 2293-4). a foreign ex- 
ecutor or administrator on the estate of a person eg: ut the time 
of his death, was not an inlis thitant of this State, but had property 
here, was not authorized to maintain a suit here, if letters testa- 
mentary or of administration had been granted here; and under 
the law as since amended ‘Code, §§ 2637-38), while he is author- 
ized to maintain suits and recover property here, on compliance 
with prescribed conditions, notwithstanding the prior appointment 
of a domestic administrator, the statute expressly declares that, 

‘before a judgment is rendered tu his favor, he shall prove to the 
court that he has complied in all respects with these conditions, 
and, failing to do so, can not recover.” Harris ¢. Moore, 507 

Same.—In a suit brought by such foreign executor or administrator 
without a compliance with these statutory conditions, his bill be- 
ing dismissed by the chancellor on other grounds, although his 
right to maintain the suit was denied by special plea; this court 
is bound to affirm the decree, although the statute of limitations 
has since barred a recovery by the domestic administrator. Jb, 
iW; 

Sale andes power +m mortgage, hy fore ‘que adiministrator.—A foreign 
administrator, who has not given bond and had his letters recorded 
here as required by statute (Code, §§ 2657-40), has no authority to 
execute a power of sale contained in a mortgage viven to his intes- 
tate, as a domestic administrator may (/6. 9 2198); and a sale by 
him, under the power, neither cuts off the right of redemption, 
nor affects the right of a junior mortgagee to be let in to redeem. 
Sloan ¢ Prothingham, IND, 


Same: vatification by heirs aud damestic administrator. Though 


such sale is unauthorized and irregular; vet, if it is) ratified 
by the heirs, next of kin and domestic administrator, and the pro- 
ceeds of sale are properly applied by the foreign administrator in 
the due course of administration, the purchaser will be regarded as 
an equitable assignee of the mortgage and secured debt, and will 
be subrogated to the rights of the heirs and the domestic adminis- 
trator. Jb. 58%, 

Limite thion of ‘action agaist sureties on Administration bond, —ln- 
der the statute which prescribes six vears as the limitation of ‘ae- 
tions against the sureties of executors, administrators or guardians, 
for any misfeasance or matfeasanee whatever of their principal, 
the time to be computed from the act done or omitted by their 
principal which fixes the liability of the surety (Code, § 5226, 
subd. 7); the word aetions, being liberally construed, includes a 
summary execution against the surety, on the return of * No prop- 
erty found’* on an execution issued on a decree against his princi- 
pal; the statute begins to run from the rendition of the decree 
against the principal ; and when the decree is revived, ho execu 
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10, 


12 


l4. 


15. 


tion having issued on it before revivor, the statute-is available to 
the sureties as a defense against a summary execution on the re- 
vived deeree, issued more than six vears alter the rendition of the 
original decree. Martin ve. Tally, 24. 


C'oneluserewess OF des 


y ,* 
ree agaist administrator, as-agaeinsl tis 2eveties. 


A decree rendered against an adgiinistrator, on tinal settlement of 
his aceounts, is equally conclusive on his sureties, in the absence 
of fraud or collusion, as to the matters of account, but not as to the 
fucteot the bond, or other defenses personal to the sureties ; and 
When such deeree is revived against the administrator, the revivor 
is equally conclusive ou his sureties, except. as te such personal 
defenses, although they were not partles to sueh revivor, and had 
no right to appear and defend against it. Jhb. 24. 
Parti fo settlement; presituplmens am error.—On tinal settlement 
of an executors accounts. when the record shows that the 
decedent left a widew and miner child surviving him.- and 
the decree recites that the iniant. “under the constriction 
of the willof the deceased, is not a necessary pRtV to the 
settlement.’ but the willdtself is nat mY out. noF its provisions 
any where shown by the reeord; this cotfrt can wot assume, Con- 
trary to these recitals, that the decedent died intestate, thereby 
making the child a necessary party asa distributee, nor that the 
will, properly construed, mude the child a necessary party as a 


legatee or devisee. Pinney vo Werbhorn, 38. 
Juvisdict sige ent Prohate Clonrl ana watter of frosts; conclhusirvencas “7 
decree. —Where the will confers on an executor personal trusts, 


Which may not expire when his executorial duties cease, and 
Which can not be finally settled until, on the termination of the 
widow's life-estate, the property is delivered to the remainder- 
men, unless the executor and trustee resigns, dies, or is removed ; 
while the Probate Court may make a final settlement of his ae- 
counts as executor, and the decree would be conclosive on the 
widow, whe was a party to it; vet, as to the matters connected 
with the trust, the court would be without jurisdiction, and the de- 
cree rendered would be no protection to the executor in any future 
litigation with the remainder-men who were not parties to it. 
Th. 58. 

BRyuitable relief against: settleiment.—When a final settlement of an 
executor’s accounts has been made in the Probate Court, no trusts 
being involved, and no fraud inyputed, a court of equity will not 
re-open the settlement, unless some special cause for its Interposi- 
tion is shown. Foemorth & White, 224. 

Same; on ground of fraud.—Where an administrator, on tiling his 
accounts for settlement, wrote to his sister, who was a distributee 
of the estate, and resided in Texas, informing her that her interest 
in the estate Was a specified sum, about one-tifth of its actual value 
in faet, and inclosing a receipt for that sum, to be signed by her, 
which would operate as a release, and which was signed and re- 
turned to him, and the money paid; eld, that this was a fraud, 
against which a court of equity would grant relief by setting aside 
the settlement, and that the administrator could not be heard to 
say that the distributee, in relying on his representations, and fail- 
ing to appear and contest the settlement, was guilty of negligence 
or other fault Humphr yx Burleson, 1. 

When distributess may sue, without administration.—As a general 
rule, distributees or next of kin can not, in the absence of an ad- 
ministration duly granted, maintain a suit at law or in equity for 
the mere purpose of administration, nor, in the absence of special 
circumstances, maintain a suit for the collection of personal assets ; 
and although there are exceptional cases, in which a court of 
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equity will decree distribution directly to the next of kin, without 
the intervention of an administrator, when it is clearly shown that, 
if one were appointed, his only duty would be distribution; vet 
such relief will not be granted at the instance of the next of kin of 
a deceased adult legatee, upon a mere general allegation that there 
are no outstanding debts against his estate, when such allegation 
is made upon information and belief merely, and it is not shown 
that the information was obtained from persons having knowledge 
of the facts. Sullivan ev. Lawl r, O8, 

16. When distributees or adiinistrato may or must sue.—When there is 
an administrator of the estate of a deceased legatee, he is the 
proper person to sue for the legacy ; consequently, the next of kin, 
or distributees of his estate, can not join in a bill with the surviving 
legatees, making the administrator a defendant. J. G8, 

17. When distributees may maintain suit again st administrator and debtors 
jointly.—The distributees of a decedent’s estate can not maintain a 
bill in equity against the personal representative and debtors of 
the estate jointly, without alleging fraud and collusion between 
them, or a refusal by the personal representative to sue for and 
collect the debts. Jb. 68. 

18. Suits by administrator or distributees; who may sue.—The title to the 
personal effects of a decedent, and the right to maintain personal 
actions, are devolved by law on the personal representative; and 
the general rule is, that he alone is authorized to demand, receive, 
collect, disburse and distribute the personal assets and claims of 
the estate; and while there are recognized exceptions to this rule, 
in which administration may be dispensed with, and other cases 
in which, the personal representative being estopped, or under dis- 
ability to sue, a court of equity will lend its aid for the discovery 
and utilization of assets, a bill by distributees must aver the facts 
necessary to bring the case within one of those exceptions. Sul- 
livan v. Lawler, 72. 

19. When distributees may sue, without administration.—The general rule 
is, that distributees, or next of kin, can not maintain a suit for the 
mere purpose of distribution, until letters of administration have 
been granted on the estate of the decedent; and this rule must 
prevail, unless facts are aflirmatively shown which bring the par- 
ticular case within the recognized exception dispensing with an ad- 
ministration when it would be a useless ceremony. Sullivan v. 
Lawler, 74. 

20. Same.—Where the testator devised to his widow a life-estate in all 
his property, and directed ‘‘ the balance ”’ of the estate at her death 
‘*to be sold, and the proceeds to be equally divided among his 
children,’’ making his widow executrix ; administration on his es- 
tate, after the death of the widow, is necessary, before the remainder- 
men can maintain a suit in theirownnames. Jb. 74. 


EXEMPTIONS. 


1. Governed by what law.—As against creditors, the right to a home- 
stead or other exemption, its value and extent, must be determined 
by the law which was of force when the debt was contracted ; and 
when the creditor is a surety, by the law which was of force when 
his liability was assumed. Keel v. Larkin, 493. 

2. Same; renewal of debt, or change of parties.—The mere renewal of a 
debt, or the novation of an old debt by a new one, does not affect 
the debtor’s right of exemption; but, when a new liability is 
created, by reason of change of parties, or otherwise, and it is 
taken in full payment and discharge of the original debt, the right 
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of exemption is measured by the law in force at the date of the 

new obligation. Jb. 490. 

‘ontest of claim of house stead exe mption; whe i) originated and hivve d. 

When an execution, issued on a judgment in the Cireuit Court, is 

received by the sheriff during the life of the defendant, but is not 

levied until after his death (Code, § 5213), and a homestead is 
thereupon claimed by the widow: the execution and claim are 
properly returned into the Cireuit Court, where a contest of the 
claim may be originated and tried; and it is not proper that the 
contest should be originated in the Probate Court, and certitied to 

the Circuit Court for trial. 7b. 492. 

Claim of homestead ewe uiption hi widou proceedings under.- -When 
a homestead exemption is claimed by the widow, in lands on which 
an execution, received by the sheriff during the life of the defend- 
ant, is levied after his death, the proceedings for its allotment 
should be governed by section 2832 of the Code, and not by see- 
tion 2841. Jb. 49.3. 

Tlomestead ev mption; occupancy. -A claim of homestead exemption 
can not prevail, without averment and proof of oecupancy.  Lywe’s 
Adin’r vr. Wann, 42. 

Waiver of homestead eremption.—Under the statute approved March 
4th, 1876 (Code, § 2848), a waiver of a right of homestead exemp- 
tion is required to be made ** by a separate instrument in writing ;”’ 
consequently, a waiver embodied in an ordinary promissory note, 
though attested by one witness, is invalid and inoperative. Baker 
ve Ke ith, 121. 

(‘ontest of « latm of homestead eax neption; where trivd.—When 2. home- 
stead is allotted to the surviving child of a decedent, by commis- 
sioners appointed by the Probate Court, and the allotment is con- 
tested by a creditor, that court has no authority to try the issue 

Code, 9§ 2838, 2841), but should certity it to the Cirenit Court for 
trial at the next term. /6. 727. 

Remedy of creditor to enforce waiver.—As to what is the proper rem- 
edy of a creditor, in whose favor a valid waiver of homestead ex- 
emption has been executed by a debtor since deceased, the waiver 
not having been enforced during his life, and his estate being de- 
elared insolvent, gure? ‘* Possibly legislation is called for on this 
subject.” re, 229. 

Hlome stead eve miption in Javor of decedent's minor childs hou afies led 
by insolvency of estate.—Where a deceased debtor left no surviving 
widow, but a minor child as the only member of his family, such 
child had a right to occupy the homestead during minority, and, 
if the estate was declared insolvent during such minority, the 
homestead estate vested absolutely in the child, under the provis- 
ions of the act approved April 23d, 1875 (Sess. Acts, p. 64, § 15 
but, if the child attained tts majority before the estate was re- 
ported insolvent, the right of homestead terminated with its mi- 
nority, and was not revived and enlarged into anabsolute estate 
by the subsequent insolveney. Jb. 727. 

Claim of hove stead ere weption, and coutest the reop: mde it tried.—Un- 
der statutory provisions (Code, §§ 2838, 2841), the Probate Court, 
or the judge of probate, has no jurisdiction to try any contest as 
to the right of homestead exemption, but is required to certify the 
issue to the Circuit Court for trial, whether it arise on an allotment 
made by commissioners, or on an application made to the court 
under circumstances which dispense with the necessity for the ap- 
pointment of commissioners. Furley ¢. Riordon, 128. 

Kvceptions to widow's claim: whe 7 filed.—A contest of the w idow’s 
claim toa homestead exemption can only be originated, in the Pro- 
bate Court, by the filing of written exceptions to the allowance of 
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the claim, or of the allotment, as the case may be; which must be 
filed, when made to the allotment, within ‘‘ thirty days after the 
expiration of the sixty days’ allowed them for making their allot- 
ment and report; and within thirty days, when the claim is made 
by petition under circumstances which render the appointment 
and report of commissioners unnecessary, all the facts being pre- 
sented iD the pleadings. Th. 128. 

12. Same—lt exceptions are not filed within the prescribed time, the 
court has no power to allow them to be filed) afterwards; and an 
order of continuance, though made by consent, and stated ina sub- 


sequent entry to have been made “* without prejudice,’ does not 
enlarge the time within which exceptions may be filed. Jb. 128, 
ss. Lis yalyou of homestead be Saepaearditys aud acknowledqment ha wife, 


Under the provisions of the constitution of 1868, prior to the pass- 
age of the act approved April 23, ISTS, a morteave, or other alien- 
ation of the homestead, acknowledged by husband and wile, and 
certified in the form prescribed by the statute for ordinary convey- 
ances, Was sufficient to convey the homestead. Butts +. Brough- 
fon, 294. 

14. Claim of exempt personal property; how contested.—When a declara- 
tion and claim of exemption in and to specific articles of personal 
property has been filed in the otfice of the judge | probate of the 
county, a levy ean not lawfully be made upon the property (Code, 
§ 2830), unless the plaintiffin the process first makes atflidavit and 
gives bond as prescribed by the statute ; and if a levy is made with- 
out the performance of these conditions precedent, it will be set 
aside on motion. Totten & Bro. rv. Sale & Co., JS&S. 

15. Same.—f a bond is not given before or at the time of the levy, it 
can not be subsequently supplied onthe hearing of a motion to set 
aside the levy; and a bond of indemnity, given to the sheriff for 
his own protection in making the levy, is not a compliance with 
the statute. Jh. 48. 


FRAUD. 


lL. Equitable relief against frand.—Fraud vitiates any and every trans- 
action into which it enters, even the most solemn contracts, and 
the judgments or decrees of courts of the highest jurisdiction ; and 
when a fiduciary relation exists between two persons, Which ren- 
ders it the duty of one to communicate to the other full information 
of all facts within his knowledge, the failure to do so is a fraud, 
against Which a court of equity will grant relief. Mamphreys v. 
Burleson. rs 

me Allegations of MUISVE Pres vlatious nol showing fra wd, -In al bill filed 
by a stockholder in an incorporated building and loan assoviation, 
asking an account and redemption under a mortgage which he had 
executed to the association, averments in these words, ** Your ora- 
tor’s purpose in obtaining said shares of stock in the outset was to 
enable him to borrow the money, and not as an investinent in the 
stock, and this purpose was well known to the officers of the com- 
pany; and orator was moved to borrow the money, and pay this 
$75 per month, by the statements and calculations made by said 
officers, and given to him, that this stoek would be worth $200 per 
share after the one-hundredth installment was paid in, and he be- 
came a shareholder by the purchase of stock for the above pur- 
pose, and under the foregoing representations,’’"—show only the 
expression of an opinion or judgment on a matter which was 
equally open to both parties, and do not amount to a charge of 
iraud or willful misrepresentation. Lake rv. Security Loan Associa- 


tion, 207. 
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1. .lyreement hy mortgagee toy deem trom p trehaser, for mortgagor. 
An ayreement or promise by the mortgagee to redeem the lands 

from a purchaser at execution sale, for the benefit of the mort- 
gagor, and to allow him to redeem on repayment of the amount 
advanced, with interest, and the balance due on the mortgage debt, 
is Within the statute of frauds (Code, § 2121), and can not be en- 
forced unless a compliance with the requisitions of the statute is 
shown; and the re-payment of the money does not take the case 
out of the statute, unless possession Was also taken and held under 
the contract. Junkins v. Lovelace, Joe, 

2. Pleading statute. —The statute of frauds, as a defense in equity 
to a bill which seeks the specific performance of a contract re- 
lating to lands, must be pleaded, unless the bill shows on its 
face that the contract is obnoxious to the provisions of the statute. 
Baik eS ¥. lrwin, Wh, 


FRAUDULENT CONVEYANCES. 


lL. Sure ty’s rights, as agaeust fraudulent and roluntary CONVEYANCE x.—A 
surety is a creditor, within the meaning of the statute of frauds 
Code, § 2124), and entitled to protection against fraudulent and 
voluntary conveyances, from the time when his contingent Habili v 
Was assumed, although he has no technical right of action until 
he has paid the debt. Aeel «. Larkin, 492. 

Validity of conreyance a ssatled for fraud s burden of proort as lo cou- 
sideration.—When a ereditor attacks a conveyance on the ground 
of fraud, but does not deny or impeach the consideration as recited 
he must aver and prove that the grantee had notice of the allegec 
fraudulent intent of the grantor, or participated in it; but, if he 
denies the consideration as recited, and alleges that the convey- 
ance Was In fact voluntary, the onus is on the grantee, as agaiust 
antecedent creditors, to prove a valuable consideration sufficient 
to uphold it; and when the parties are near relatives, and the con- 
veyance was executed while a suit was pending to subject the 
lands to the payment of the complainant’s debt, the grantee must 
make it plainly appear, to the satisfaction of the court, that it was 
a real contract of sale, upon a real and sufticient consideration. 
Lipscomb e. McClellan, 151. 

3. Same.—When a creditor assails the validity of a conveyance by his 
debtor, or a conveyance whose consideration proceeded from his 
debtor, and his debt or demand is older than the date of the con- 
veyance, the onus of proving, a valuable consideration is cast on 
the grantee; and if the consideration is averred to be a debt of the 
grantor or debtor, he must prove the existence and validity of such 
debt. Buchanan . Buchanan, JS, 

4. Conveyance to creditor ; when fraudulent as to others.—A conveyance 
or sale by an insolvent debtor to one of his creditors, in payment 
of an existing debt, will not be held fraudulent as against other 
creditors, because of an actual fraudulent intent on his part, unless 
the creditor had knowledge of that intent, or participated in the 
fraud. Lyne’s Adm’r v. Wann, 43. 

5. Same; when allowed to stand as valid security,—Whena conveyance 
is assailed by creditors on the ground of fraud, and the grantee is 
not implicated in the fraudulent intent of the grantor, the convey- 
ance will be allowed to stand as a valid security to the extent of 
the actual consideration proved to have been paid. Jb. 43. 

6. Voluntary conveyance ; parol evidence as to conside ratton.—A volun- 

tary conveyance is void as to the existing creditors of the grantor, 

and parol evidence is not admissible, at law, to contradict its re- 


to 
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citals as to the consideration. Hence, the grantee, claiming that 
the deed was founded in fact on valuable consideration, would be 
without legal remedy against an attaching creditor of the grantor, 
and the levy of the attachment would be no — to a reforma- 
tion of the deed inequity. Berry, Demoville & Co. v. Sowell, 14. 

7. Trust in fraud of creditors.—When lands are emnaned by a debtor 
to his wife or child, with the intent to place the property beyond 
the reach of his creditors, and to be held in secret trust for his own 
benefit, neither he nor his heirs can enforce the trust. Kelly r. 
Karsie rv, 106. 





GAMING. See Criminar Law, 11, 12. 
GARNISH MENT. See ArracuMEnt. 
tUARDIAN AND WARD. 


1. Non-residence of guardian.—The fact that a guardian is a non-resi- 
dent when a decree is rendered in his favor, for the use of his ward, 
does not justify the inference that he was also a non-resident at the 
time of his appointment, but the court will presume, if necessary, 
that he changed his residence after his appointment ; ‘and even if he 
was a non-resident when appointed, the appointment would not be 
void, but only irregular and voidable. Martin v. Tally, 28. 

2. Conclusiveness of decree.—ln a proceeding to enforce a decree ren- 
dered in favor of a guardian for the use of his ward, by summary 
execution against the sureties on the defendant’s bond as adminis- 
trator, the recitals of the decree are conclusive as to the fact of the 
guardian’s appointment and its regularity, and they can not be 
impeached or questioned. /h, 23. 


HABEAS CORPUS. 





1. Who entitled to.—A person who is in the county jail, under a mit- 
fimus issued by a justice of the peace, before whom he was brought 
on a charge of vagrancy, and, demanding a trial by jury, was re- 
quired to give bond for his appearance at the next term of the Cir- 
cuit Court, and committed to jail on failing to give such bond, is 
not entitled to the writ of habeas corpus. Ex parte Dunklin, 242. 


HOMESTEAD. See Exemptions. 
ILUSBAND AND WIFE. 


1. Removal of disabilities of coverture hy decree of chaneellor; extent or 
powers conferred by deeree.—Under the provisions ol the statute ap- 
proved Febru: ary 10th, 1875 (Code, § 2731), chancellors are au- 

thorized, either in term time or vaeatiort, on the filing of a proper 
petition and regular proceedings had under it, ‘‘ to relieve mar- 
ried women of the disabilities of coverture, as to their statutory 
and other separate estates, so far as to invest them with the right 
to buy, sell, hold, convey and mortgage real and personal prop- 
erty, and to sue and be sued as femmes svle;"’ but a decree ren- 
dered under this statute removes the disabilities of coverture only 
to the extent particularly specified in the statute, and does not 
confer on the petitioner the power to make general contracts. 
Cohen v. Wollner, Hirschberg & Co., 238. 

Same; averments of petition.—When a petition is filed under this 
statute, it must allege that the petitioner has a separate estate, 
statutory or equitable ; and the omission of such averment, it be- 
ing a jurisdictional fact, renders the entire proceeding void. 
Th, 233. 

43 
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3. Conveyance of wife's propertu.—Property belonging to the statutory 
estate of a married woman, whether real or personal, can only be 
disposed of in the particular mode prescribed by the statute; that 
is, by the joint conveyance in writing of herself and her husband, 
attested or acknowledged as prescribed. Pollak & Co. r¢. 
Grraves, 247. 

4. Same; sale or ¢ rchange of horse.—li the husband purchases a horse 
with money belonging to the wife’s statutory estate, not taking the 
title to himself, the legal title vests in the wife; and a subsequent 
exchange of the horse for another, not consummated by writing 
signed by husband and wife jointly (and attested or acknowledged), 
though made with the assent of the wife, does not divest her title 
to the first horse, nor vest in her any title to the second. Jb. 347. 

5. Purchase by husband, for wife; title vot passing to her.—Uf the hus- 
band buys personal property at the request of the wife, but pays 
the price with money borrowed by him on bis own credit, the title 
vests in him, not in his wife; and the subsequent re-payment of 
the borrowed money, with money belonging to the wife's statutory 
estate, does not change the title, nor ereate in the wife any interest 
in the property which she ean assert at law as against his creditors. 
Tb. 347. 

6. Pre sumption as to charactes On wife *~ extate As a rule of evidence, 
personal property in the possession of the wife, or in the posses- 
sion of her husband as trustee for her, or in their joint possession, 
will be presumed to be held as part of her statutory estate, under 
the laws which have now been of foree for more than thirty vears, 


unless aflirmativels shown to be an equitable estate 4alterson v. 
Kicker, 406. 
rf U's of wife's funds hy hushand: whrethe couvrersion or investment 


When the husband purehases property at an administrator’s sale, 
and is allowed a credit on his purehase to the extent of his wife's 
distributive share of the estate, this is not an investment for the 
wife, but a conversion of her interest, and renders him her debtor 
forthe amount. Lyne’s Adinty ce. Wann, j , 

S. Same; as consideration op Corre rice foo wate, lt thie hushane re 
ceives moneys belonging to his wife's statutory estate, and con- 
verts them to his own use, thereby becoming a debtor to her to 
that amount, this constitutes a valuable consideration to support a 
subsequent convevance to her: but he is yot liable for interest 
on such monevs, bor for property helonging to her which he re- 
ceived, but which be is not shown to have sold and converted to 
hisown use; and as te these items, the conveyance would be with 
outa valuable consideration. Jhb. 4 

9, Flushand’s agreement, wot hinding wife + hee properly The lands 
of the wife having been sold and conveyed by the joint deed of 
husband and wife, not containing any covenant or warranty as to 
quantity, a writing signed by the husband alone, more than a vear 
aiterwards, not founded on any new consideration, and agreeing to 
a re-survey of the lands with a view to the correction of any mis- 
take as to quantity, can not impose any liability on the wife, or 
prejudice her rights in any wav. Rogers v. Peebles, 529 

10. Hushand’s assent to embankment causing damage to wife's lands. 
The assent of the husband to the construction or continuance of an 
embankment on the adjacent lands, causing continuous injury to 
his wife’s land, can not bar or preelnde her from maintaining a 
suit in equity to enjoin and abate it. Nininger vr. Norwood, 277. 

Hl. Wife *s equitable extate, how a fee ted by change of domicile —When the 
wile is possessed of an equitable separate estate in property which 
accrued to her elsewhere, the character of ber estate is not changed 
by the removal of herself and husband to this State, bringing the 
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property with them, and the acquisition of a domicile here; and 
on her subsequent death intestate, the title and ownership of the 
property devolve upon her personal representative or heirs at law, 
to the exelusion of the husband. Jrwin ve. Bailey, 467. 

12. Renuneiation of marital rights by husband.—At common law, the 
husband might renounce his marital rights in and to his wife’s 
property ; and the effect of such renuciation was, that the property 
became the equitable estate of the wife, as if he had first reduced 
it to possession, and then made a gift of it to her. [b. 467. 

ik. Removal of hushand as wife's trustee.--Where the husband has pre- 
cluded himself from asserting bis rights as trustee for his wife, and 
has abandoned her, taking up his permanent residence ina foreign 
country, a court of equity will remove him, at the instance of the 
wife, seeking to enforee her rights. and appoint another trustee for 
her. Sloan rv. Frothingham, 589. 

14. Annuity to husband aud wife during their joint lives, and to survivor 
for life q payabl to hushand ™ yor their mutual le nefit;”” wife's inter- 
est in. —Where an annuity is created by deed, charged on lands, 
and secured by mortgage, in faver of husband and wife during 
their joint lives, and to the survivor for life, and is made payable 
to the husband ‘‘ for their mutual benefit ;"° the husband does not 
take the entire interest during the joint lives of himself and wife, 
but he and his wife take by moieties: he receives and holds her 
portion as trustee for her, is liable to account to her for it, and ean 
not make it his own, nor make an assignment or transfer which 
would affect her rights; and she has such an interest as entitles 
her to maintain a bill in equity to foreclose the mortgage, and to 
redeem from an older mortgage on the lands. J. 489, 

h. Billby hushand and wife, aud dismissal thereo} by husband.—A bill 
filed in the names of husband and wile jointly, to enforce payment 
of an annuity charged on lands, and made payable to the husband 
for the mutual benefit of himself and his wife during their joint 
lives, is the bill of the husband alone: and a dismissal of the bill 
by him. on compromise with the defendant, docs not prejudice the 
rights of the wife, nor bar her from maintaining another bill to 
enforce payment of her part of the annuity. 7h. 38, 

if) Statutory Proresions as te party sin suéls hu married women.—The 

statute Which provides that a married woman ‘must sue or be 
sued alone, when the suit relates to her separate estate“ (Code, 9 
2892), applies only to actions at law, and has no reference to suits 
in equity. Sawyers vr. Baker, 44 
Rules of prac tice as to parte Sant &itets hy married momen The 15th 
Rule of Chancery Practice, adopted in January, 1877, providing 
that ‘‘all bills and petitions by married women, in reference to 
their separate estates, shall be cxhibited in their own names, if 
over twenty-one vears of age, oF relieved of the disabilities of 
coverture"" (Code, p. 163). was intended to carry out the legisla- 
tive policy indicated by the said act approved Mareh 4th, 1876, 
since inoperative because omitted from the Code of 1876; and while 
said rule applies equally to all separate estates, whether statutory 
or equitable, it extends only to cases in which, prior to its adoption, 
it Was necessary that a married woinan should sue by ber next 
friend, and does not apply to cases in whieh if was necessary or 
proper that she and her husband should join as co-complainants. 
Th. 49. 

iS. Joinder oF hushand and u ile as plarmntiffs. ~As decided in this ease 
on a former appeal (66 Ala. 292), the wife ix a proper and neces- 
sary party toa bill filed by the husband, seeking the specific per- 

formance of a contract for the sale of a tract of land, when it ap- 
pears that the purchase-money was paid with funds belonging to 
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the wife’s statutory estate, though the title-bond was taken in the 
name of the husband; and if the evidence establishes the case 
mace by the bill, the title should be vested in the wife by the de- 
cree of the court for a specific performance. 7b. 49. 


INDICTMENT. See Criminar Law, 15-16. 
INFANTS. 


1. Contracts of infants.—The modern decisions, including our own ad- 
judged cases, have settled these propositions: Ist, that an infant 
is not liable on any of his contracts, excepting only for necessa- 
ries,—the just value of which may be recovered, but not the price 
agreed to paid ; 2d, that the appointment of an attorney is the only 
act which an infant is legally incapacitated to perform ; 3d, that all 
other contracts of an intant, whether executed or executory, are 
only voidable, and may be either ratitied or avoided at his election. 
Flexner & Lichten v. Dickerson, 218. 

2. Same.—The plea of infancy is a good defense to an action on a writ- 
ten obligation given for the rent of land, when the action is com- 
menced before the infant has attained his majority, and before the 
expiration of the term. Jb, 3/8. 

3. Same.—Such contract, being executory, ean only be ratified by ‘‘an 
express confirmation, or new promise, voluntarily and deliberately 
made by the infant upon his coming of age, and with the knowl- 
edge that he is not legally liable."” The fact that he retained and 
sold the crops raised by bim is not a ratification or affirmation of 
the contract. Ib. 378. 

4. Contracts of infants; disaffirmance of.—The avoid a deed, or other 

executed agreement, entered into during his minority, an infant is 

not required to do any act during the continuance of his minority : 
any voidable executed contract may be disaffirmed by him, if it 
relates to personal property, either before or after reaching his 
majority ; but he can not conclusively avoid a deed or sale of lands 

until after he has attained his majority. MeCarthy v. Nicrosi, 332. 

5. Same.—Such voidable contract may be aftirmed, by unequivocally 
recognizing its continued existence and binding force; and it may 
be disowned by some distinct and positive act, leaving no room for 
doubt as to the intention—such as notice, suit, entry, plea, or other 
act of unmistakable intention. In case of an executed conveyance 
of real estate, or any interest therein, mere acquiescence will not 
operate as a ratification, unless continued wntil the statute of lim- 
itations has effected a bar; a fortior’, when he has in the mean- 
time parted with the title. /h. 332. 

6. Same.—-li an infant creates by writing a private easement in his 
land, and afterwards conveys the land by absolute deed to another, 
and ratifies the deed after attaining his majority, his subsequent 
ratification of the contract creating the easement is inoperative as 
against the grantee in the deed. /h. 332. 


INJUNCTION. See CHancery, 25, 31, 34. 
INN-KEEPERS. 


1. Liability at common law.—At common law, an innkeeper was bound 
to receive and entertain, for a reasonable reward, all persons who 
applied to him, not being of disorderly conduct, and having the 
means of payment; the principles regulating his rights, duties, and 
liabilities towards his guests, being founded on considerations of 
public policy, and intended for the security of travellers and stran- 
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gers, who were necessarily compelled to intrust their property to 
him. . Beale v. Posey, 825. 

2. Statutory regulations as to.—By statutory provisions forming a part 
of the general revenue law (Code, §§ 522-25), the keepers of inns 
and hotels are required to take out an annual license, and their 
liabilities towards their guests are declared to be, ‘‘in the absence 
of a special contract regulating the same, such as are fixed by the 
laws of the land:’’ while the keeper of a ‘‘ house or place for the 
entertainment of travellers, lodgers, transient persons or guests, 
in any town, vity or village,”’ from whom no license is required, 
but on whom an income tax is imposed, is allowed a large liberty 
in the selection of his guests, and is required to make a special 
contract with them, evidenced by a memorandum printed or writ- 
ten. Tb. 326. 

3. Same.—lIf the keeper of such unlicensed house of entertainment 
fails to make a special contract with his guest, as required by the 
statute, he can not recover compensation for board and lodging 
furnished, and assumes the common-law liability of an innkeeper 
for the loss of goods belonging to his guest; and when sued by a 
guest for the loss of goods, he can not be heard to say that he was 
not a licensed innkeeper. /b. 32.3. 

4. Same; keeping depository for raluahles, and posting notice thereof. 
The keeper of an inn or public hotel in a city may relieve himself 
from liability for the loss of money, jewelry, &c., by providing a 
safe depository for such articles, and giving notice thereof to his 
guests (Code, §§ 1549-51); but the posting of notice on a single 
door in the house, no matter how public it may be, is not a suffi- 
cient compliance with the statute, and does not justify the inference 
of notice to any particular guest. This provision is confined to 
cities, and has no application to houses in a town or village, or in 
the country. Jh. 325. 

5. Same; who is guest.—A traveller, or transient visitor, engaged on 
temporary business, does not lose the character of a guest ina 
hotel, merely because he makes a special contract for board and 
lodging at less than the usual charges. Jb. 323. 


INSOLVENT ESTATES. 


1. Removal of settlement into equity.—When a decedent’s estate has 
been declared insolvent, it requires a very clear and strong case to 
justify the removal of the settlement into a court of equity. Shack- 
elford vu. Bankhead, 476. 

2. Same.—The omission from the inventory of property which ought 
to have been included, the waste or conversion of assets, and the 
failure to make a settlement, being matters which are within the 
jurisdiction 6f the Probate Court, and as to which its powers are 
fully adequate to grant relief, furnish no ground for a resort to a 
court of equity by a creditor. Jb. 476. 

3. Proof of insolvency.—When notes and other presumptive evidences 
of debt are duly filed against a decedent’s estate, exceeding in 
amount the available assets, the estate is, prima facie, insolvent ; 
and proof of these facts sufficiently establishes the insolvency of 
the estate, when the question arises collaterally, although some of 
the claims may be litigated. Life Association v. Neville, 517. 


INSURANCE. See AssiIGNMENT, 4. 
JUDGMENTS AND DECREES. 


1. Judgment against garnishee ; recital of judgment against defendant. 
A garnishment on a judgment being comsequential and auxiliary 
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8. 


only, the final judgment against the garnishee must recite the fact 
and amount of the judgment against the original defendant. Whor- 
ley v. M. & (. Railroad Co., 20. 

Amendment of judgment nunc pro tane.—At common law, a judg- 
ment eould not be amended after the expiration of the term at 
which it was rendered; and while the statutory provisions au- 
thorizing the correction of errors OF tuistakes after the expiration 
of the term, on record or quasi-record evidenee (Code, § 3154 
have been liberally construed, they are confined to clerical errors 
or mistakes, leaving judicial errors to be corrected by appeal 
Th. 20, 

Same ; what are clerical ecrors.—\n ihe entry of a tinal judgment 
against a varnishee, it is the duty of the clerk to recite the fact and 
amount of the original judgment against the defendant; and his 
failure to do so is aclerical error, Which may be corrected nance pro 
tune ata subsequent term. [h. 20. 

Conclusiveness of decree —In a proceeding to enforce a decree ren- 
dered in favor of a guardian for the use of bis ward, by summary 
execution against the sureties on the defendant's bond as adminis- 
trator, the recitals of the decree are conclusive as to the fact of the 
guardian's appointment and its regularity, and they can not be im- 
peached or questioned. Martin v. Tally, 23. 

Revivor of decree, and conelusiveness of revived decree.—A void de 
cree can not be revived; consequently, in a proceeding to enforce 
satisfaction of a decree which has been revived, the validity of the 
original decree van not be assailed. / hb. 2. 

Same; decres against administrator, conclusive agaist his sureties. 
A decree rendered against an administrator, on final settlement of 
his accounts, is equally conclusive on his sureties, in the absence 
of fraud or collusion, as to the matters of account, but not as to the 
factum of the bond, or other defenses personal to the sureties ; and 
when such decree is revived against the administrator, the revivor 
is equally conclusive on his sureties, except as to such personal 
defenses, although they were not parties to such reviver, and had 
no right to appear and defend against it. J. 28. 

‘onclusireness of decree ue chancery. When the complainant volun- 
tarily dismisses his bill, the decree dismissing nm very like a 
voluntary nonsuit at law, which does not bar a second suit ;"’ but 
where the decree recites that the canse ‘“‘ again came on to be 
heard, on the papers formerly read, and the answer of the defend- 
ant, with the exhibits filed with said answer, and with general 
replication to said answer, and upon the report of the master com 
missioner, made in pursuance of the decretal order of the last 
term, and was argued by counsel; *’ and then proceeds, ** on con- 
sideration whereof, and on motion of the plaintiff, the court doth 
adjudge, order and decree, that the bill of plaintiff be dismissed, 
wndthat he pay to the defendant his costs in this behalf expended, 
but the defendant is not to be barred or precluded by this decree 
from asserting or recovering, in any proper suit, any balance 
which may be found due him by the plaintiff as set out and as- 
serted in the answer of said defendant, growing out of the account 
asked for in said bill; ** this, 7¢ seems, is not a voluntary dismissal 
by plaintiff, but rather only shows that he moved for a decree in 
the cause. Yoon’s Adm re. Crowder, 39. 

Same.—When a bill in equity is dismissed for want of jurisdiction, 
or because the complainant has a plain and adequate remedy at 
law, or because of any mere defect in the pleadings. or, generallly, 
on any other ground net involving the merits, sueh dismissal is 
usually stated to be ‘* without prejudice,’ and is not held to be a 
final and conclusive adjudication of the matters in litigation; but 





INDEX. 679 


JUDGMENTS AND DECREES--Continued, 


When a bill is dismissed on the merits, the decree is final and con- 
clusive, like a judgment at law, not only as to all facts or issues ac- 
tually decided, but as to all points necessarily involved in the mat- 
ter adjudicated. Strang vr. Moog, 469. 

Same.—When a bill assails the validity of a mortgage on the ground 
that the consideration was an illegal agreement to supress a crimi- 
nal prosecution, a decree disinissing it on the merits, because the 
proof failed to sustain the allegations, is conciusive as to that issue ; 
and it can not be again litigated in an action at law founded on the 
mortgage. Jh. 460, 

Res adjudicata, at law and in equity.—In the application of the 
prineiple of res adjudieata, there is no difference between courts of 
law and courts of equity ; when an issue of fact, or of law, has been 
adjudicated on the merits in either tribunal, it can not be again 
litigated in the other. Jf. #460. 

Entry of judgine nt or decree hy Probate Court; when prope rly made 
and dated.—A decree of the Probate Court, rendered on the final 
settlement of an estate, ussually embraces the findings of the court 
on both law and faet, and, like a deeree in chancery, can not be 
known until it is officially announced by the judge; and it should 
bear date and take ¢ffeet as of the time of said official announce- 
ment. But, when the probate of a will is contested, and an issue 
of devisarit vel vow is submitted to a jury, who tind in favor of the 
will, the judgment necessarily follows the verdict, as in an action 
at law; and the verdict being rendered on Saturday morning, while 
the court is in session, the judgment is properly entered and dated 
as of that day, although the entry was not actually made until ten 
oeclock at night, after the expiration of offiee hours. Lanier ¢. 
Richardson, 134. 

‘onelusiveness of judginent ov deevee.—A judgment and decree 
rendered in an aduiinistration suit in Virginia, where the deceased 
debtor died. however conclusive against the widow, heirs and de- 
Visees, Who were parties to the suit, as to the validity and justness 
of the claims of creditors which were presented and allowed, can 
not prevent the operation of the Alabama statute of non-claim, 
when pleaded by them and the personal representative appointed 
here, in bar of a suit here instituted to enforce satisfaction of the 
claims out of lands in Alabama. Jowes ¢. Drewry, 11, 

‘onchustre ness yp lyin vt as har to another suit.—The rule of res 
ad judicata, or former recovery, is confined to those cases in which 
the parties are the same, the subject-matter the same, the identi- 
eal point directly in issue in each, and the judgment in the first 
suit rendered on that point ; and it is essential, also, that the former 
judgment was rendered on the merits of the case. McCall rv. 
Jone N OS, 

Some: what is decision oi writs; meisjotude r aud neonjour de r.—lIt is 
not always easy to determine what issues may be considered as in- 
volving the merits of the case: but it seems to be generally eon- 
ceeded, that when the suit is defeated onthe single ground of a mis- 
joinder of parties plaintiff, the judgment is not a decision on the 
merits, and is not a bar to anether suit. /4. 368, 

I. Sawe.—An action by husband and wife as joint plaintiffs, to recover 
damages for the conversion of property belonging to the wife’s 
equitable estate, which had been reduced to possession, having 
been defeated on the ground that there was a misjoinder of parties 
plaintitl, the judgment is not a bar to a subsequent action by the 
husband alone, suing as trustee ; though, ¢f seems, if the first action 
had proceeded to judgment on the merits, the question of mis- 
joinder not being raised, the judgment would be a bar to the 
second action. A, 368, 
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16. Decree for costs.—While clerical errors may be corrected at a sub- 


sequent term, the sentence and judgment of the court—that which 
has been deliberately ordered and adjudged in the final decree— 
can not be changed or modified at a subsequent term; and this 
is as true of that part of the decree which adjudges the costs, 
as of any other part. Ea ape Robinson, 389. 

Summary judgment; recitals of record; waiver of irregularities. 
When a party resorts to a statutory and summary remedy, in 
derogation of common-law principles and procedure, the record 
must affirmatively show every fact necessary to bring the case 
within the statute, and a strict conformity to its requirements in 
the mode of procedure; but, if the defendants appear, and, with- 
out objection to the mode or form of proceeding, submit the issues 
to the decision of the court and jury, irregularities in the proceed- 
ings are thereby waived; and the court having jurisdiction of the 
subject-matter, and of the parties by their appearance, such 
irregularities are not available on error. Ratliff v. Allgood, 119. 


JURORS AND JURY. 


1. Struck jury in civil cause; challenge for cause. —When a struck jury 


is demanded in a civil cause, although the statute provides that, 
from the list of jurors in attendance upon the court, furnished by 
the sheriff, ‘‘ a jury must be obtained by the parties striking alter- 
nately one from the list until twelve are stricken off,’’ and that 
“the jury thus obtained must not be challenged for any cause ’”’ 
(Code, § 3018) ; vet either party may challenge a juror for cause, 
on account of bias or interest in the particular case; and the fact 
that a juror served in that capacity on a former trial of the cause, 
which resulted in a mistrial, 1s good ground of challenge for cause. 
Dothard v. Denson, 541. 

Waiver of trial by jury; agreement for, on former trial.—A written 
agreement in a civil cause, entered into by the parties or their at- 
torneys of record, submitting the cause to the decision of the court 
without the intervention of a jury (Code, § 3029), being in abroga- 
tion of a valuable constitutional right and privilege, will not be 
construed as binding on another trial at a subsequent term; par- 
ticularly where a new party, itr-the meantime, has been introduced 
by amendment. Martin v. King, 354. 


3. Oath of petit jury.—A recital in the judgment-entry, in a criminal 


case, that ‘‘the jury was sworn according to law to try the issue 
joined,’’ does not show a substantial compliance with the statute 
(Code, § 4765), but negatives the idea that the proper oath was 
administered. Walker v. The State, 218. 


4. Separation of jurors, or other misconduct.—In appellate courts which 


reverse judgments or orders refusing a new trial, the safer and 
sounder rule seems to be, that a new trial is not granted as a mat- 
ter of course, merely because the jurors were not kept under the 
eye of an officer from the beginning to the end of the trial, but 
that such irregularity makes outa prima facie case for a new trial, 
and casts on the prosecution the onus of showing affirmatively that 
the jurors were not tampered with; and that being affirmatively 
shown, a new trial should not granted. Butler v. The State, 179. 


5. Challenge of jurors, in bastardy proceedings.—The statute does not 


rescribe the number of peremptory challenges, to which the de- 
endant shall be entitled; and he can not complain that he was 
allowed only four challenges, as in civil cases, instead of six, as in 
criminal cases. Dorgan v. The State, 173. 


6. Competency of juror.—A juror is not subject to challenge for cause, 





merely because he has formed an opinion as to the guilt or inno- 
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cence of the accused, which may be changed by the evidence ; he 
is disqualified, only ‘‘ when he has a fixed opinion which would 
bias his verdict.’’ © Beason v. The State, 191. 

Same; who is householder.—A man who provides for his family, and 
lives with them ina house which ilenen to his wife’s statutory 
estate, of which he has control as husband and trustee, is a house- 
holder (Code, § 4735), and competent to serve a8 a juror. Sylves- 
ter v. The State, 201. 

Special venire in eapital cease; what is revisable-—The number of 
jurors to be summoned in a capital case is matter of discretion 
with the court, provided the number summoned, including the reg- 
ular jurors for the week or term, is not less than fifty, nor more 
than one hundred (Code, § 4874); and the exercise of this discre- 
tion is not revisable on error. Hubbard v.The State, 164. 

Objection to venire, on account of mistakes in names of jurvors.—Mis- 
takes in the names of persons summoned as jurors in a capital 
case, or discrepancies in their names between the renire and the 
copy served on the defendant, are not good ground for quashing 
the wenire. Tb. 164. 

Organization of grand jury; voluntary appearance of juror drawn 
but not summoned; summons of person not drawn.—A person who 
was regularly drawn and selected as a grand juror, but was not 
summoned, may voluntarily appear, and therehy subject himself 
to the control of the court as if he had been summoned; and if a 
person is suntmnoned who was not drawn and selected, and who 
does not appear, such summons does not work any irregularity in 
the organization of the grand jury. Sylvester vr. The State, 201. 


JUSTICE OF THE PEACE. 


1. Jurisdiction of bastardy proceeding.—In a prosecution for bastardy 
(Code, §§ 4071-80), the justice of the peace, before whom the com- 
plaint is made, has no more power to render a final judgment of 
acquittal, than a judgment of conviction; and if he finds from the 
evidence adduced that there is not probable cause to believe that 
the defendant is the father of the child, and therefore discharges 
him, such discharge can not be pleaded in bar of another proseeu- 
tion. Nicholson v. The State, 176. 

2. Proceedings under warrant of arrest.—When a person is arrested on 
a charge of vagrancy, or other offense of which a justice of the 
peace has jurisdiction (Code, § 4628), and brought before a justice 
for trial, it is the duty of the justice, unless the defendant demands 
atrial by jury, ‘‘to determine both the law and the facts, and 
award the punishment which the Jaw may demand ”’ (4 4697) ; but, 
if the defendant demands a trial by jury, the justice has no juris- 
diction to try him, but is required to bind him over to appear at 
the next term of the Circuit (or City) Court, to answer the charge 
(§ 4695), and, on his failure to give bond as required, to commit 
him to the county jail until the next term of saidcourt. Ev parte 
Dunklin, 241. 

4 Interrogating accused on prelim inary eramination.—The practice of 
examining or interrogating an accused person, by the magistrate, 
pending the preliminary investigation, is unwarranted by the prin- 
ciples of the common law, is not authorized by any existing statute, 
and is contrary to the spirit of the constitutional provision which 
declares that no person shall be compelled to give evidence against 
himself; and statements or confessions made by the accused, in 
response to questions thus propounded by the magistrate, are 
not competent evidence against him. Kelly v. The State, 244. 
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LANDLORD AND TENANT. 


lL. Landlord’s relation to sub-lenant.—At common law, there was no 
privity of estate or contract between the landlord and the under- 
tenant of his lessee, nor could he maintain any action against such 
under-tenant for the recovery of rent. Robinson v. Lehman, Durv 
& Coe., pol, 

Landlord's statutory lew and remedies against crop.—By statutory 
provisions (Rev. Code. §§ 2961-83), since modified in the interest 
of sub-tenants (Code, § 5476), a lien was given to the landlord, for 
the rent of the current year, on the entire crops raised on the 
rented premises, Whether raised by the tenant or by a sub-tenant ; 
but this lien was given to the landlord for his own protection, and 
he can not be compelled to so exereise his statutory right as to 
protect or benetit another person who may have a lien on the crop 
of the under-tenant. 14, 401 

3. Same; discharge of leey ou ecop of under-tenaut.—The landlord hav- 
ing sued out an attachment to enforce his statutory lien on the 
crops, and having afterwards released the levy on the crops of un- 
der-tenants who had paid their rent to their immediate landlord, 
he does not thereby forfeit or impair his right to subject other por- 
tions of the crop, or to proceed against a third persov who, having 
knowledge or notice of his lien, has received and sold a portion of 
the crop; and having brought an action on the case against a mer- 
chant who. having made advances to the under-tenants, had re- 
ceived and sold some of the verops raised hy them, the latter has 
no right to insist that the demand shall be credited with the value 
of the crops so released from the levy of the plaintiffs attachment 
for rent. Jb. $01. 

4. Apportionme nt of reat and statutory lien. —Under an entire contract 
for the rent of a plantation and a ferry appurtenant to it, at an ag- 
gregate price, the rent and statutory lien can not be apportioned 
Th. 401, 

§. Lease construed: stipulation por continued posse gsion of lands cleared 
and cultivated.—A stipulation ina written lease for the term of 
three years, that the lessee shall have the right to occupy for three 
years such portions of the lands as he may clear and reduce to 
cultivation each year of the term, runs with the land, and is bind- 
ing on a purchaser, or assignee of the reversion; and when sued 
by the purchaser or assignee, on the expiration of his original term, 
the lessee may show his right to the continued occupation of the 
portions of Jand cleared and cultivated under this stipulation. 
Callan vo Me Daniel, 9%. 


”» 


LARCENY. See Criminac Law, 25-30. 
LIEN. 


lL. OF attorney.—The lien of an attorney at law, for his stipulated on 
reasonable fee, is limited to the judgment recovered in the partien- 
lar case in which his services were rendered; and it does not ex- 
tend to lands, or other like property of the client, which is the 
subject-matter of litigation. Me Williams rv. Jenkins, 480. 

» 2 OF ¢ recution: hou affected hy de lay Or SUSPENSION -As against the 
defendant in execution, his heirs, or personal representatives, the 
lien of an execution is not lost or suspended by the plaintiffs di- 
rection to the sheriff to hold it up, since they can not be thereby 
prejudiced. Neel v. Larkin, 493, 

 & Equitabl lien on common fund, ereated by aren ine vf. —Commission 
ers being appointed by the governor, under authority conferred by 
ua special statute, to locate and procure patents for the State to 
swamp and overtlowed lands donated by aet of Congress, their 
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compensation being twenty per cent. of the amount realized by 
the State on the subsequent sale of the lands, and their expenses 
to be paid by themselves; an agreement among them, by which 
one Was to advance moneys deemed necessary in the execution of 
the common business, to be reimbursed out of the fund provided 
as compensation when collected, creates a charge or lien on the 
fund, for the amount so advanced, in the nature of an equitable 
mortgage ; Which lien or charge is not capable of enforcement at 
law, and is peculiarly within the jurisdiction of a court of equity. 
Porrell v. Tones, 292. 


LIMITATIONS, STATUTE OF. 


1. Rules of constenction.—Statutes of limitation are enacted in the in- 
terest of repose, and rest on the presumption that meritorious 
claims will not be allowed to slumber until human testimony is 
lost, or human memory fails; and their remedial provisions are 
never construed strictly. Martin «. Tally, 24. 

2. Limatation of ‘ action” against sureties on administration boxd.—Un- 
der the statute which prescribes six years as the limitation of ** ae- 
tions against the sureties of executors, administrators or guardians, 
for any inisfeasance or malfeasance whatever of their principal, 
the time to be computed from the act done or omitted by their 
principal which fixes the liability of the surety’ (Code, § 5226, 
subd. 7); the word actions, being liberally construed, includes a 
summary execution against the surety, on the return of * No prop- 
erty found’ on an execution issued on a decree against his prinet- 
pal; the statute begins to run from the rendition of the decree 
against the principal; and when the decree is revived, no execu- 
tion having issued on it before revivor, the statute is available to 
the sureties as a defense against a summary execution on the re- 
vived decree, issued more than six vears after the rendition of the 
original decree. Th. 24. 

Limitation of action for conversion, Or suk on chancery On scone 
demand.—The statutory limitation of an action for the conversion 
of crops, brought by the personal representative of the deceased 
tenant against the surviving tenant in common, is six years (Code, 
) 3226); and a bill in equity by the distributees of the decedent’s 
estate, filed nineteen vears after the alleged conversion, can not be 
maintained, unless it avers facts which negative the bar of the 
statute ut luw. Nalliran ve. Lawler. 34. 

} Limitation of, action; date and form of Ssémmous, and adinendment 
thereoy.—The limitation of an action against a railroad company, 
to recover damages for personal injuries, is one vear (Code, $525 
and in determining when the action was commenced, the date or 
form of the summons is not conclusive, it being amendable in these 


particulars on proper evidence fla. Gr. No. Railway (‘o. . 
Hlawk, 112. 
>. Plea of statute of limitations of three years. \ plea of the statute ot 


limitations of three vears mustaver that the demand sued on is an 
open account, and the omission of this averment makes the plea 
demurrable; but this rule of pleading is not applicable to a pro- 
ceeding in the Probate Court, where an administrator files a peti 
tion asking an order to sell lands for the payment of debts, and the 
defense is set up that the debts asserted against the estate are 
barred by the statute of limitations. Gayle’s Adie ve. dJohu- 
ston, 254. 

6. Limitation of sat for abitement of nuisance.—Byw analogy to the 
statute of limitations at law barring an action for the recovery of 
lands (Code, § 2000), ten vears is 2 bar in equity toa suit: which 
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seeks to enjoin and abate an embankment on land as a private 
nuisance to the owner of the adjacent upper lands. Nininger + 
Nor wood “yy # 

7. Statute of limitations, and] (apse of time, as bar to relief against mis- 
take.—The statute of limitations, or lapse of time, ‘will bar equi- 
table reliet against mistake, as well as against fraud ; the period of 
the bar being computed from the discovery of the mistake, or the 
time at which, by the exercise of reasonable diligence, it might 
have been discovered. Harold Brothers & Seolt ¢. Weave r, 378 

8. Same.—In this case, the complainant having been in the peaceable 
possession of the lane intended to be conveved, from the execution 
of the conveyance to him, in which the lands were incorrectly 
deseribed, to the filing of his bill for the correction of the mistake, 
nu period of more than twenty years, and having only recently 
learned the mistake, from the assertion of a hostile title and claim 
by asub-purchaser from the personal representative of his deceased 
vendor,—the lapse of time was held no bar to the reformation of 
the deed. 1b. 373. 

9. Limitation of action for money paid, ax between tenants in common. 
The complainant being one of the ‘Swamp Lands *’ commission- 
ers, and claiming contribution out of the common fund for moneys 
advanced by him in aid of the common enterprise, whieh were “to 
be refunded to him out of the compensation to be received from 
the State; *’ such claim did not acerue until the money was re- 
ceived, and the statute of limitations did not begin to run against 
him, in favor of the other commissioners, until that time; and the 
bill showing that it was filed within one year after the receipt of 
the money, the claim is not barred by the statute of limitations, 
nor by the staleness of the demand. Powell v. Jones, 392. 

10. Pleading statute, ag between mortgagor and mortgagee, in action for 
money had and received.—In an action by mortgagor against mort- 
gagee, to recover the surplus proceeds of sale after satisfaction of 
the mortgage debt, a material issue being as to the correct balance 
due on the mortgage debt, and the amount of credits to which the 
mortgagor is entitled; proof of items for goods or chattels de- 
livered as partial payments can not be rejected, because an action 
to recover their value would be barred by the statute of limitations, 
when the statute is not pleaded. Hayes vr. Woods, 92. 


LIS PENDENS. 


1. Purchase pendente lite.—A purchaser of land from a party to a pend- 
ing suit, in which the title or an interest therein is involved, is 
concluded by the decree afterwards rendered, to the same extent 
that his vendor is concluded. Moon’s Adm’r rv. Crowder, 79. 


MANDAMUS 


1. When writ lies.—According to the settled practice of this court, an 
appeal lies from an order refusing to grant a statutory rehearing 
after final judgment at law (Code, §§ 3160-68), because such re- 
fusal is a final judgment ; but, ifa rehearing is improperly granted, 
the remedy for the correct of the error, before final judgment in the 
case, is by mandamus. O'Neal v. Kelly, 559, 


MARSHALLING ASSETS. See CHancery, 29, 30. 
MORTGAGE. 


1. When absolute deed will be declared mortgage.—In a court of equity, 
a conveyance of lands, absolute and unconditional on its face, will 
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be declared and established as a mortgage, on clear and certain 
proof that the parties intended it should stand simply asa security 
jor a debt; and this fact may be proved by parol evidence, or may 
be shown by a separate writing. Turver vo Wilkinson, 361, 
Whether transaction is mortgage, oF conditional sale.—When the con- 
veyance is absolute on its face, and the controversy ix whether it 
was intended as a mortgage or an unconditional sale, the party as- 
serting that it was intended as a mortgage must show, by clear 
and convincing evidence, that it was so understood and intended 
by the parties at the time of the original transaction; but, when 
it is admitted that the transaction is not, as the convevance on its 
face imports, an absolute and unconditional sale, and it is doubtful 
whether it was intended as a mortgage or as a conditional sale, the 
court is inclined to consider and treat it asa mortgage. Jb. 367, 


Same.—The court states the tests of controlling importance in such 


cases, as laid down in former decisions, and declares the transac- 
tion in this case, when subjected to these tests, to have been in- 
tended as a mortgage, and not as a conditional sale. 7b. 361. 

Equitable mortgage created by recital in note. —A declaration and re- 
cital in a promissory note, executed by a mortgagor to the mort- 
gagee, that it ‘‘ shall be covered by the mortgage,”’ or ‘‘shall be 
subject to the mortgage.” shows an intention to make the mortgage 
a valid security for the debt, and creates an equitable lien or mort- 
gage on the premises for its payment; but, if the note is signed by 
the husband only, the equitable lien of the note does not attach 
to the homestead included in the lands conveyed. Butts v. Brough- 
ton, 294. 

Equitable estoppel against mortgagee. —Where a mortgagee of lands 
indorses on the mortgage a receipt for the secured debt before its 
maturity, and intrusts it to the possession of the mortgagor, pur- 
suant to an agreement between them; and the mortgagor, being in 
possession of the lands, sells and conveys them to a third person, 
to whom he also shows the mortgage and indorsement thereon; 
the mortgage can not be established and enforced against such 
purchaser, after he las paid the purchase-money without notice 
of the agreement; and this on the principle. that when one of two 
innocent persons must suffer from the tortious act of a third, he 
must suffer the consequences who gave the aggressor the means of 
doing the wrongful act. Turner rv. Flinn, 582. 

Mortgage of unplanted crops.—At common law, unplanted crops, or 
other things not having an existence, actual or potential, were not 
the subject of sale, assignment, or mortgage; but, in a court of 
equity, such sale, assignment or mortgage creates an equitable 
interest, which attaches to the property when it comes into exist- 
ence, or is acquired, and which the court will enforce and protect 
against all other persons than bone fide purchasers without notice ; 
and for the conversion or illegal disposition of the property, with 
notice of the lien, an action on the case may be maintained. 
Hurst & MeWhorter v. Bell & Co., 336. 

Sale of mortgaged lands under erecution.—When mortgaged lands 
are sold under execution against the mortgagor (Code, § 3209), the 
purchaser acquires the entire interest of the mortgagor, except his 
statutory right of redemption; and if this right is not exercised 
within the two vears allowed by law, and the mortgagee then ob- 
tains a conveyance from the -purchaser, the entire title, legal and 
equitable, is united and vested in him. Junkins rv. Lovelace, 303. 

Agreement by mortgagee to redeem from purchaser, for mortgagor. 
An agreement or promise by the mortgagee to redeem the lands 
from a purehaser at execution sale, for the benefit of the mort- 
gagor, and to allow him to redeem on repayment of the amount 
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advanced, with interest, and the balance due on the mortgage debt, 
is within the statute of frauds (Code, § 2121), and can not be en- 
forced unless a compliance with the requisitions of the statute is 
shown; and the re-payment of the money does not take the case 
out of the statute, unless possession was also taken and held under 
the contract. Fb. 803, 

When mortgagee may marmtain ejectment ; de mand, or notice to quit. 
After the law-day of a mortgage, default having been made in the 
payment of the secured debt, the mortgagee may maintain eject- 
ment for the property, without a previous demand, or notice to 
quit first given to the mortgagor. Strang r. Moog, 760. 

Remedies oF mortgages ” E gal and equitable —A mortgagee may file a 
bill in equity to foreclose the mortgage, although he may also have 
an adequate remedy at law for the recovery of his debt. White- 
head +. Lane & Bodh 4 Co. BY. 

Foreclosure ; parties to bill_—The personal representative of the 
deceased mortgagor is a necessary and indispensable party to a 
bill which seeks to foreclose «a mortgage on lands, unless it is shown 
that the assets in his hands are discharged from all liability for the 
debt. Bout , Williams. B5l. 

Same.—When « junior mortgagee files a bill, asking a foreclosure of 
his mortgage, an account of both of the mortgage debts, and a sale 
of the property free from the incumbrance of both mortgages, the 
senior mortgagee is a necessary and indispensable party ; and the 
bill may be filed in the district in which he resides. Harietl v. 
Lehman, Durr & Co., 344 

Same ; where mortgage has heen assiqned.— Vi the senior mortgage 
has been assigned, absolutely and unconditionally, leaving in the 
mortgagee no interest in it or the debt secured by it, the assignee 
would be a necessary party to a bill for foreclosure filed by a junior 
mortgavee, and the senior mortgagee would be only a proper party ; 
but, if the assignment was conditional, and the condition had not 
been performed when the bill was tiled, the assignor would be a 
necessary party, and the bill might be tiled in the district of his 
residence ; and being so filed, the subsequent performanee of the 
condition, whereby the assignment became er mg would not 
divest the jurisdiction of the court, nor be good ground for dismiss- 
ing the bill. Jb. 244 

Tithe of} purchase: at sale under deeres af foreclosure The tithe of 
the mortgagor or his heirs is not divested by a sale and conveyance 
by the register, purporting to have been made under a decree in a 
foreclosure suit, unless he or they were made defendants to the 
bill, and a decree of sale was rendered while they were before the 
court; andthe purchaser at the revister’s sale, to make out his title 
as against the mortgagor or his heirs, must show these facts 
Junkins v. Lovelace, 3038 

Refe rence to reqiste hefore decree of sale.—When the defendants to a 
bill for foreclosure are all adults, and do not suggest or claim, in 
the court below, that the mortgaged premises are susceptible of 
division, and that a sale of a part only will be sufficient to satisfy 
the mortgage debt, the court may decree a sale without a reference 
as to these matters; but. if some of the defendants are infants, or 
not su/ juris, it is irregular and erroneous to render a decree of sale, 
without a prior reference to the register to ascertain and report 
whether the premises are susceptible of division, whether a sale 
of part only would not be sufficient, whether the interest of the 
infants requires a sale in parcels, and what parcel should be first 
sold. Boyt . Williams, vol, 


16. Sale unde: power im mortgage; effect as foreclosure, and ratification 


of trregular.—A sale under a power contained in a mortgage, when 
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valid and regular, is the equivalent of a decree of foreclosure in 
equity ; and the same effect must be attributed to an irregular sale, 
when ratified by the parties in adverse interest. But a decree of 
foreclosure only binds the parties to the suit, and does not affect 
the rights of other persons: and the ratification of an irregular or 
unauthorized sale, by some of the parties in adverse interest, can 
not be allowed to prejudice the rights of the others. Sloan r. 
Frothingham, 589. 

17. Sale under power, by foreign administratur.—A_ foreign adminis- 
trator, who has not given bond and had his letters recorded here 
as required by statute (Code, §§ 2637-40), has no authority to exe- 
cute a power of sale contained in a mortgage given to his intes- 
tate, as a domestic administrator may (J4. § 2198); and a sale by 
him, under the power, neither cuts off the right of redemption, 
nor affects the right of a junior mortgagee to be let in to ncaa 
by 7 58S. 

IS. Same: ratification hy heirs and sdomestic administrator. -Though 
such sale is unauthorized and irregular; vet, if it is ratified 
by the heirs, next of kin and domestic administrator, and the pro- 
ceeds of sale are properly applied by the foreign administrator in 
the due course of administration, the purchaser will be regarded as 
an equitable assignee of the mortgage and secured debt, and will 
be subrogated to the rights of the heirs and the domestic adminis- 
trator. Th. 589. 

19 Vortgagee’s lrability for rents and pronts.— A mortgagee, entering 
into possession betore a foreclosure, under a sale which is either 
void or voidable, is accountable for the rents and profits actually 
received, and such as he might have received by the exercise of 
reasonable diligence. [h. 58% 

VO. Sane \ mortgagee in possession, and in the perception of rents 
and profits, is held acountable for them as a trustee; and this 
principle is here applied against the grantee in an absolute con- 
veyance, Which is deelared and established as a mortgage only, 
after he had sold and conveyed to a bona jide purchaser for valua- 
ble consideration without notiee. Turner’. Wilkinson, 367, 

21. Same.—When the mortgagee takes possession of the premises after 
the law-day of the mortgage, he is liable as a trustee for the rents 
and profits, including not only the rents whieh he collects, but 
also such as he has failed to collect through yross negligence, will- 
ful default, or frand. Butts + Broughton, 44. 

2”. Same.—Under this principle, as applied in this case, the mortgagee 
having taken possession, and then rented the premises to the 
widow and adult heirs of the deceased mortgagor; on the state- 
ment of the account against bin, onder a bill to redeem filed by 
the widow and all the heirs, he was held liable for the rents as if 
he had collected them Th. 294 

. Usury in mortgage debt; who may plead.—It may be seriously ques- 
tioned, under the decisions of this court, whether a mortgage can 
be impeached on the ground of usury in the secured debt, by any 
other person than the mortgagor himself, or his personal represent- 
ative; though the current of modern authority supports the eon- 
trary view. Jb. 294 

24. Bill to redeem; who may file.—A bill to redeem under a mortgage 
may be filed by any one who owos the mortgagor's equity of re- 
demption, or any subsisting interest therein, by privity of title 
with him, whether by purchase, inheritance, or otherwise; and 
under this principle, the widow of the mortgagor, who joined with 
her husband in the execution of the mortgage, and who claims a 
homestead in the premises, may be joined with the heirs in a bill 
toredeem. Jh. 294. 
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25. Action foi money had and received, by mortgager against mortgagee; 
lies when.— When mortgaged property has been sold under a power 
in the mortgage, and the proceeds of sale have been paid to the 
mortgagee, an action of assumpsit lies against him, in favor of the 





mortgagor, to reeover the surplus remaining in his hands after 
paying the mortgage debt and reasonable costs. Hayes r. 
Woods, 92. 

"6. Same: partial pdayue nts to mortgagee after assignment.—Partial pay- 
ments made to the mortgagee, after an assignment of the mort- 
gage, are nevertheless valid credits, if he was in fact authorized to 
receive them as agent of the assignee. Jb. 92. 

27. Same; purchase by mortgagor at sale unde r power; voluntary payment. 
If the mortgagor himself, acting through a third person, become 
the purchaser at the sale under the mortgage, the payment of the 
price bid can not be considered a payment voluntarily made, since 
the title to the land would not be divested by full payment of the 
debt before the sale, and the sale could only be avoided in equity ; 
but, where the mortgage is of personal property, a different rule 
might prevail. Jhb. 92. 

28. Same; whether action lies against mortgagee or assiguee.—The action 
lies against the mortgagee, although he has paid the money over 
to the assignee, when it appears that he joined with the assignee 
in making the sale. collected the money as agent for him, the as- 
signee being a non-resident, and knew that the mortgagor claimed 
that the debt was paid. Jb. 92. 


NEGLIGENCE. 


lL. Contributory negligence; standing on platform of car while in motion. 
A regulation forbidding passengers to stand on the platform of a 
car while the train is in motion being reasonable and proper, a 
passenger who is injured while standing on the platform, in viola - 
‘tion of such regulation, is guilty of contributory negligence, and 
can not maintain an action to recover damages for such injuries. 
Ala. Gr. So. Railroad Co. v. Hawk, 112. 

Same; in action against municipal corporation.—When the evidence 
shows that the route selected by plaintiff, at the time he was in- 
jured by a fall caused by a ‘* wash-out”’ in the side-walk, was the 
route ordinarily travelled with safety by all persons on foot going 
in that direction, that the side-walk at that point was wide enough 
for safe passage on the inside of the ‘ walveut,” and that there 
was no side-walk on the other side of the street; contributory 
negligence can not be imputed to him, because he had knowledge 
of the defect in the side-walk, and did not select a different route. 

City Council of Montgomery v. Wright, 471. 

3. When negligence is question of fact, or of law.—When the facts are 

disputed, or when different conclusions may be drawn from the 

ealeensed facts, negligence vel non is a question of fact for the 
determination of the jury; but, when the facts are undisputed, and 

the inference to be drawn from them. is clear and certain, it is a 

question of law. Jb. 411. 


NEW TRIAL. 


» 


1. Refusal not revisable.—By the uniform decisions of this court since 
its first organization, the granting or refusal of a new trial rests in 
the sound discretion of the primary court, and is not revisable on 
error or appeal. Butler v. The State, 179. 

2. Separation of jurors, or other misconduct.—In appellate courts which 
revise judgments or orders refusing a new trial, the safer and 
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sounder rule seems to be, that a new trial is not granted as a mat- 
ter of course, merely because the jurors were not kept under the 
eve of an officer from the beginning to the end of the trial, but 
that such irregularity makes out a prima facie case for a new trial, 
and casts on the prosecution the onus of showing affirmatively that 
the jurors were not tampered with; and that being affirmatively 
shown, a new trial should not be granted. Jhb. 179. 

3. Statutory rehearing at law; want of diligence in defending suit. 
When an action at law is founded on a bond, or promissory note 
under seal, given for the purchase-money of land, the plaintiff 
suing as assignee ; and the cause is continued, by consent, to await 
the termination of a suit in chancery, instituted for the purpose of 
setting aside the sale and conveyance ; so soon as the defendant is 
informed of the decision of the chancery cause, setting aside the 
sale and conveyance, and thereby establishing the want or failure 
of consideration of the notes, it is his duty to prepare to defend 
the suit at law; and failing to show due diligence, he can not obtain 
a statutory rehearing after judgment by nil dicit (Code, § 3161), on 
the ground of surprise, accident, or mistake. Ew parte Kelly, 560. 

4. Same; how revised.—According to the settled practice of this court, an 
appe sal lies from an order refusing to grant a statutory rehearing 
after tinal judgment at law (Code, §§ 3160-68), because such re- 
fusal is a final judgment; but, ifa re ‘hearing is improperly granted, 
the remedy for the correction of the error, before final judgment i in 
the ease, is by mandamus, and an appe al does not lie. O’ Neal v. 
AY ‘ly, 559 


NON-CLAIM. See Estates or DECEDENTs, 2. 


NONSUIT. See Error axnp Aprratc, 2. 


NOTARY PUBLIC 
lL. Powor to issue atlachiment.—A notary public, who is also ex officio a 
justice of the peace, has no power or authority to issue an attach- 
ment returnable to the Cireuit Court. Nordlinge rv. Gordon, 239. 


NUISANCE. 


] .? tie taxa / fielion of equaty to abate b verdict and judg- 
wut ab lau The jurisdic tion of a court of equity to enjoin a pri- 

vate nuisance, at the suit of a person thereby aggrieved, compel- 

| ts abatement, is well established; and when the legal title of 
the party complaining is clear and undoubted, it is not necessary 

that his right should be first established by a verdict and judgment 

ai law Viniuger ¢. Norwood, 277. 

Name; adequae / up teg l pomedics.—When the injury complained of 

is permanent, continuous, oi constantly recurring, though there 

may be a remedy at law, it is obviously Inadequate ; and the inter- 
ferenee of a court of equity is necessary, to prevent irreparable 
injury and a multiplicity of suits. Jb. 277. 

3. Names limitation of action OF sit.—By analogy to the statute of 
limitations at law barring an action for the recovery of lands 
Code, § 2900), ten years is a bar in equity to a suit which 
seeks to enjoin and abate an embankment on land as a private 
nuisance to the owner of the adjacent upper lands, Ih, 277. 

4. Obstructing flow of waters f ‘OMe Upp ‘lands upon lower.—When two 
adjacent tracts of land belong to different persons, the upper or 
dominant tract has a natural easement or servitude in the lower, 
for the discharge of all waters falling or accumulating from natural 
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causes on the surface; and any interference with this right, or 
obstruction of it, by the owner of the lower tract, by the erection 
of an embankment on his own land, whereby the waters are 
thrown back upon the upper tract, or their natural flow — ted, 
is a priv: ite nuisance which a court of equity will enjoin abate. 
Tb. 277. 

dD. Obstruction of nar ‘gable rive r.—The obstruction of the ne Vivatii n of 
a public, navigable river, is a public nuisance, which a court of 
equity will enjoin and restrain at the instance of a citizen who is 
suffering, or will suffer irreparable injurs Walker v. Allen, 450 

OVERRULED CASES. 

l. Crawford v. Kirksey, 50 Ala. 590, declared overruled in Moog 
cott. it) 5 

» a Mauna “lev. The State. 46 Ala. Sd. overruled bv H i The Ntate, 
195 

3. Stimpson 1 Malone & Foote, 60 Ala. 338, overruled by Ward v. Co 
hett, 438 


PARTITION. 


1. In equity.—To sustain a bill in equity for the partition of lands, the 
complainant must allege, and prove if denied, an undivided inter- 
est in the lands, jointly or in common with the defendant: and it 
is not sufficient to show title in severalty to a distinet portion. 
Russell + et uv, 190 . 

2. Bu Probate Co -Under its statutory power to make partition of 
lands among joint owners or tenants in common (Code, SAT 
8907), the Probate Court has no jurisdiction to decree partition 
where the lands are not susceptible of division into equal parts, or 
parts of equal value; and this can not be d , Where the parties 


own unequal interests—as, where one of four joint owners, or ten- 
ants in common, has conveyed a part of his undivided interest to 
another. (Overruling Stimpson rv. Malone & Foote, 60 Ala. 
Ward vr. Corbett, 488. 


DOs 


PARTNERSHIP. 


;. Real pro) rly hel Meld to partnership Rea estate, purchased with 
partnership funds, or on aoe nage redit, and fer partnership 
purposes, is, in a court of equity, regarded as partnership property, 
and —e i primarily to the payment of partnership debts, wh ther 
the legal title is in ‘the name of the partnership, in the name of 
one partner only, or in the names of the several partners as ten 
ants In common; but, to have this effeet, the property must be 
purchased with partnership funds, or on partnership credit, and 
lor partnership uses: and where these two facts do not concur, the 
title and own rship are unchanged. /latehett rv. Blanton, 425 

2. Change in partnership.—The introduction of a new member into an 
existing partnership works its dissolution, and the creation of a 
new partnership: and the new partner, in the absence of an ex- 
press agreement, is neither liable for the debts of the old partner- 
ship, nor does he acquire any interest in its property. Jb. 423. 


PAYMENT. 


l. Wh: n note or hill Ope rates as payment.—The cviving by a debtor of his 
own bill or note, though negotiable, does not operate to discharge 
the debt, untess it is accepted as an absolute payment; but, while 
it is regarded, prima facie, as only collateral or additional security, 
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all the authorities concur that, by express agreement, it may be 
regarded as a satisfaction anda bar. Aeel v. Larkin, 493. 

2. Saime.—The English cases require an express agreement, unless the 
bills received have been negetiated, and are outstanding against 
the defendant: but the modern American authorities, viewing it 
as a question of intention, hold that an implied agreement, to be 
determined by the jury from a consideration of all the facts, may 
have the same effect; and this is adopted by this court as the cor- 
rect rule, Th. 4 

3. Partial payments to mortgagee afte assignment.—Partial payments 
made to the mortgagee, after an assignment of the mortgage, are 
nevertheless valid eredits, if he was in fact authorized to receive 
them as agent of the assignee. Jays vc. Woods, 92. 

t, When payment is voluntary or vot.—Hi the mortgagor himself, acting 
through a third person, become the purchaser at the sale under the 
mortgage, thre paVvinent of the price hid can not be considered a 
payment voluntarily made, since the title to the Jand would not be 
divested by full payment of the debt before the sale, and the sale 
could only be avoided in equity; but, where the mortgage is of 
personal property, a different rule might prevail. Jhb, 92. 


PLEADING AND PRACTICE. 


Who is proper party plaiuti?.—When a quantity of corn is delivered 

to a railroad company for transportation, the consignee having 

bought it and paid the freight on it, he is the proper party to sue 

for its non-delivery, and not the eonsignor from whom he bought 

it: but the evidence as to these facts being conflicting, the ques- 

tion is properly submitted to the decision of the jury. S. & A 
la. Railroad Co. vr. Wood, 457. 

2. Same; amendment of complaiut.—A statutory action in the nature of 
ejectment must be brought in the name of the person holding the 
legal tithe; and if he is deseribed in the smnmons and complaint 
as suing for the use of another, these words may struck out, by 
umendment, as surplusage Dane ve. Glennon, 10, 
fection by tivo or more (y.—In detinue, or the corresponding stat- 
utory action for the recovery of personal property in specie, brought 
by two plaintiffs suing jointly, both must reeover, or neither can 
Nt. Clair vo Caldwell & Ridd 

4. Averiment of corporate characte d name.—In an action against a 

municipal corporation, described by its corporate name, it is not 

necessary to averin the complaint that the defendant is a body 
corporate, since the court will take judicial notice of that fact, and 
of the identity of the defendant as such corporation, (ity Coen 
il of Montgomery vr. Wright, 4 

rate a y to keep streets and side-walks in repair. 

When the duty of keeping ** the streets and highways in repair”’ is 

imposed on a corporation by its charter, it is only necessary to 

aver the existence of this duty by way of inducement, when de- 
claring against the corporation for damages resulting from its 
breach; and this is done with sufficient certainty by the general 
allegation, ‘‘ which the defendant is bound to keep in repair.’’ 

Tb. 411. 

6. Plea of statute of limitations of three yeare.—A plea of the statute of 
limitations of three vears must aver that the demand sued on is an 
open account, and the omission of this averment makes the plea 
demurrable; but this rule of pleading is not applicable to a pro- 
ceeding in the Probate Court, where an administrator files a peti- 

tion asking an order to sell lands for the payment of debts, and the 

defense is set up that the debts asserted against the estate are 
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ca 


10. 


12. 


barred by the statute of limitations. Gayle’s Adm’r v. John- 
ston, 254. 

Former recovery,—The rule of res adjudicata, or former recovery, is 
confined to those cases in which the parties are the same, the sub- 
ject-matter the same, the identical point directly in issue in each, 
and the judgment in the first suit rendered on that point; and it is 
essential, also, that the former judgment was rendered on the 
merits of the case. McCall v. Jones, 368. 

Same; what is decision on merits; misjoinder and nonjoinder.—It is 
not always easy to determine what issues may be considered as in- 
volving the merits of the case; but it seems to be generally con- 
ceded, that when the suit is defeated on the single ground of a mis- 
joinder of parties plaintiff, the judgment is not a decision on the 
merits, and is not a bar to another suit. J. 368. 

Same.—An action by husband and wife as joint plaintiffs, to recover 
damages for the conversion of property belonging to the wife’s 
equitable estate, which had been reduced to possession, having 
been defeated on the ground that there was a misjoinder of parties 
plaintiff, the judgment is not a bar to a subsequent action by the 
husband alone, suing as trustee ; though, ‘ft seems, if the first action 
had proceeded to judgment on the merits, the question of mis- 
‘elader not being raised, the judgment would be a bar to the 
second action. J/h, 368, 

Former acquittal, or conviction.—A former acquittal or conviction, 
pleadable.in bar of another prosecution, pre-supposes atrial before 
a court having jurisdiction to render a judgment on the merits; 
and this effect can not be attributed to a decision rendered by a 
court whose authority is limited to the inquiry, whether there is 
sufficient cause shown for sending the accused to a court having 
jurisdiction to try and determine the charge. Nicholson v. The 
State, 176. 

Practice as to filing plea in abatement; what is revisable.—Whether 
the defendant shall be permitted to withdraw the plea of not guilty, 
and interpose a plea in abatement on account of a misnomer, is 
matter of discretion with the court below, and is not revisable by 
‘this court. Hubbard v. The State, 164. 

Misnomer and variance.—The mere mis-spelling of a name, whether 
of the defendant or a third person, does not vitiate an indictment, 
and is not a fatal variance, unless the difference causes a material 
change in the pronunciation of the name. Underwood rv. The 
State, 220. 

Same; whether question for court or jury.—Whether one name is 
idem sonans with another, notwithstanding a difference in the 
spelling of the two, is a question of fact for the determination of 
the jury, when it arises on the evidence under the plea of the gen- 
eral issue, and not a question of law for the decision of the court. 
Tb, 220, 

Right to open and conclude argument.—In statutory proceedings for 
condemnation of the right of way, the railroad corporation is the 
actor; and on appeal, when an assessment of damages by a jury is 
demanded, is entitled to open and conclude the investigation and 


the argument. Mount. Sv. Railroad Co. v. Sayre, 443. 


POWERS. 


Ri 


Execution of power.—In the execution of a power by a donee or 
trustee, a direct reference to the power is not necessary, though 
it must not be left uncertain whether the act was done in execu- 
cution of the power ; it must be apparent that the transaction is not 
fairly or reasonably susceptible of any other interpretation, than as 
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indicating an intention ‘to execute the power; and this intention 
must be collected from all the circumstances. Matthews v. Me- 
Dade, 378. 

2. Same; sale and conveyance by executor and trustee; whether referred 
to power in will, or to void probate decree.— Where a deed of trust, 
conferring on the trustee a power of sale, was admitted to probate 
as a part of the grantor’s will, executed on the same day, and re- 
ferring to the deed; and the trustee, who was also the sole acting 
executor, procured from the Probate Court an order of sale which 
was invalid and inoperative, sold the land five years afterwards, 
and, as executor, executed to the purchaser a deed with covenants 
of warranty, but did not report the sale to the Probate Court ; held, 
that the sale would, ut res magis valeat quam pereat, be referred 
to the power conferred by the deed as a part of the will, and not to 
the wie of the court. Jb. 378. 

3. Presumption from lapse of time.—After the lapse of twenty years 
from a sale by an executor and trustee, during which period the 
purchaser held open, notorious, and uninterrupted adverse pos- 
session of the land, although the title of the remainder-men might 
not be barred, if the power was not legally executed; yet a pre- 
sumption would arise in favor of the regularity of the sale, and the 
court would incline to draw inferences favorable to its validity. 
Tb. 378, 


PRESUMPTIONS. See Error AND APPEAL, 22, 23; Evipence, 60-67. 
RAILROADS. 


1. Limitation of action against.—The limitation of an action against a 
railroad company, to recover damages for personal injuries, is one 
year (Code, § 3231); and in determining when the action was com- 
menced, the date or form of the summons is not conclusive, it being 
amendable in these particulars on proper evidence. Ala. (ir. 
No. Railvray Co. v. Hawk, 112. 

2. Failure to blow whistle, or ving bell, on approaching depot or station. 
The statutory provisions requiring the engineer, or other person in 
charge of a moving train of cars, to blow the whistle, or ring the 
bell, on approaching a depot or stopping-place (Code, §§ 1699, 
1700), are intended for the protection of the travelling public, or 
persons not on the train; and passengers on the train are not, or- 
dinarily, included in the letter or spirit of the statute, and can not 
complain of its violation, when suing for damages on account of 
versonal injuries, to which the failure to ring the bell could have 
fiad no tendency to contribute ; though cases may oecuy, possibly, 
in which passengers, or other persons permissively on the train, 
are entitled to have such signals given, as a warning to hasten their 
departure. /h. (712. 

3. Contributory negligence; standing on platform of car while in motion. 
A regulation forbidding passengers to stand on the platform of a 
car while the train is in motion being reasonable and proper, a 
passenger who is injured while standing on the platform, in viola - 
tion of such regulation, is guilty of contributory negligence, and 
can not maintain an action to recover damages for such injuries. 
Tb. 112. 

4. Declarations of conductor and engineer; when admissible against rail- 
road company.—In an action against a railroad company, to re- 
eover damages for personal injuries sustained by a passenger, a 
witness for the plaintiff can not be allowed to testify, that the con- 
ductor, ‘‘a few minutes after the plaintiff had been hurt, asked 
the engineer why he did not respond to the bell-call; and that the 
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engineer answered, he did respond to all the bell-eall he heard 
fh, 112. 
5. { fion OY Mon di live rd oof if’ ‘ght: whe S 


proper party plaimtig 

When a quantity of corn is delivered to a railroad company tor 
transportation, the consignee having bought it and paid the feight 
on it, he is the proper party to sue for its non-delivery, and not 
the consignor from whom he bonght it; but the evidence as to these 
facts being contlicting, the question is properly submitted to the 
decision of the jury. NS. NV. Alu. Railroad Co Wood. $57, 

6. Measure of damages for failure to deliver freightis—iv an action against 
a railroad company as a common carrier, for a failure to deliver 
goods received for transportation, the measure of damayes is the 
value of the goods at the place of destination ; and evidence of thei 
value at the place of delivery, eighty miles distant from the place 
of destination, is relevant and admissible. J). j4/. 

— itutory proceedings for condemnatiou or ght of wan: appeal, ai if 
trial by jury.—The statute regulating proceedings for the assess- 
ment of damages, when lands are taken by a railroad corporation 
for the right of way (Code, §§ [833-40), was intended to carry into 
effect the constitutional provisions, and must be so constraed, if 
possible, as to effectuate that intention, and to harmonize the 
statute with the constitution: and thus construing the section 
Which gives an appeal to either party, and declares that ‘ the 
same proceedings shall be had as in ordinary cases of appeal from 
the Probate [Court} to the higher courts of the State ’* ($1838), it 
must be held to give an appeal to the Circuit Court, of which a 
jury is a constituent, thereby securing the right to a trial by jury, 
if demanded. Mont. So. Railroad Co. vr. Sayre, 440. 

8. Same; right fo open and conclude argiime nt.—In these pre weedings, 
the railroad corporation is the actor, and on appeal, when an assess- 
ment of damages by a jury is demanded, ts entitled to open and 
conclude the investigation and the argument. /. 443. 

9. State indorsement of railroad bonds; bonds for first twenty miles of 
road,—Under the statute approved February 21st, 1870, entitled 
‘* An act to furnish the aid and credit of the State of Alabama for 
the purpose of expediting the construction of railroads *’ (Session 
Acts 1869-70, pp. 149-57), it was contemplated that the first twenty 
miles of the railroad should be completed and equipped from the 
resources of the corporation, before any of its bonds should be in- 
dorsed by the State, and that the indorsed bonds should be used 
and applied in the further construction of the road; and the bonds 
referring on their face to the statute under which they were in- 
dorsed, every person taking them from the railroad company was 
putgn inquiry, and was chargeable with notice of the require 
ments of the statute, of the relation of the State as indorser, and 
of the uses and purposes for which the company could legally 
transfer them. Gilman, Sons & C'o. v2 NL OL & S Railroad Co., 566. 

10. Same: misapplication of said honds.—The company having trans- 
ferred its bonds to the contractor engaged in the construction of 
the first twenty miles of its road, and, after procuring the State’s 
indorsement on the completion of said twenty miles, again de- 
livered them to him in payment of the company’s debt to him ; 
such use of them being unauthorized, and fraudulent as against 
the State, no liability rested on it by virtue of its indorsement, 
while the bonds remained in the hands of said contractor, or were 
in the hands of any other person chargeable with knowledge of the 
misapplication. /h, 566, 

ll. Same; rights of bona fide holder.—But, such indorsed bonds being 
negotiable instruments, and governed by the same rules as all 
other commercial paper, the State would become liable, as an ac- 











INDEX. 695 


RATLROADS—-Continued, 


comumodation indorser, to any bone fide holder who acquired them 
for-value, in the usual course of business, without knowledge or 
notice, actual or constructive, of the misapplication by the com- 
pany or its immediate transferree. Jb. 566. 

2. Same; burden of pr of as to character of fransfer.— When a subse- 
quent holder of such bonds seeks to enforce the State’s liability as 
indorser, the original misappropriation of them bing shown, the 
law casts on lim the burden of proving that he acquired them in 
wood faith, for value, and in the usual eourse of business. /b. 566. 


3. Sa f Katt / iF Jor tlue, and in usual course of business. 
The sale or exchange of sueh. indorsed bonds for shares of stock in 
another railroad corporation, or in a joint-stock company or cor- 
poration engayved in the business of constructing railroads by con- 
tract, is an ordinary commercial transaction; and in determining 
Whether the purchase is for value, the safer doctrine is, when no 


juestion of usury is involved, that the amount of the considera- 
tion, value being parted with, is only material as bearing on the 
question of notice.  /h, 466, 

l4. Semie; ) “notice, or want of notice.—In such case, the presump- 
tion is of a want of notice, since it is not probable, though possi- 

notice of the original fraud og illegality would be commu- 
nieated to a subsequent holder, thereby defeating the transfer; and 
the burden of proving notice resting on the party who assails the 
title of the holder, it is not enough to show only that he aequired 
the bonds under circumstances which would have excited, in the 
mind of a prudent man, suspicions as to the title of the party from 
whom he purchased. Jb, 468, ; 

15. Subrogation of holders of indorsed bounds, to State's statutory lien and 
priovity.—The holders of such indorsed bonds who have acquired 
them in good faith, for valuable consideration, and in the usual 
course of business, are entitled to be subrogated to the statutory 
lien and priority of the State, on the railroad company becoming 
insolvent, and making default in the payment of the bonds accord- 
ing to their terms; and this subrogation may be declared in a suit 
between the holders of such bonds, some of whom are not entitled 
to share in the protection given to the others, and although the 
State is not a party and can not be sued. /h, 466. 


RECEIVER. See Cuancrery, 49-54. 
SOLICITOR. 


1. Compensation of solicitor of Mobile, under spe cial statute.—Under the 
special statute regulating the expenditures of Mobile county, ap- 
proved February I1th, 1843 (Sess. Acts 1842--3, p. 77); the second 
section of which provides, ‘that the moneys arising from fines and 
forfeitures shall be subject to acharge of five per-cent. on the amount 
that shall be collected, in favor of the solicitor of the circuit, in 
consideration of the number of cases in which costs remain uncol- 
lected, and in consideration of his services in collecting and pay- 
ing the same to the county treasurer;’’ the solicitor can claim 
compensation, not on the entire amount of fines and forfeitures 
collected and paid into the treasury, but only on the amount col- 
leeted and paid in by him. The State, evr rel. Tompkins v. Stone, 185. 


SPECIFIC PERFORMANCE. See Cuancery, 58-64. 
STATUTES. 


1. Statutes omitted from Code.—The act approved March 4th, 1876, en- 
titled ** An act to allow married women in certain cases to sue in 
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their own names”’ (Sess. Acts 1875-6, p. 159), having been omit- 
ted from the Code of 1876, is not now operative as astatute. Saw- 
yers v. Baker, 49. 

2. Amending and repealing statutes.—A statute may be amended, as 
well as repealed, by implication; and it is not necessary that the 
amending statute, in order to be free from constitutional objection, 
should*even refer to the statute which it operates toamend. Wash- 
ington v. The State, 272. 

3. Statutes construed with reference to common law.—All statutes are to 
be construed with reference to the principles of the common law ; 
and an intention to abrogate or modify it is not to be presumed, 
further than is expressed, or absolutely required by the case. 
Beale v. Posey, 323. 


SUBROGATION. See Cuancery, 43, 62, 67, 68. 
SUMMARY PROCEEDINGS. See JcpGMents anxnp Decrees, 17. 
SUMMONS. 


1. Date and form ; amendment.—In determining when the action was 
commenced, the date or form of the summons is not conclusive, it 
being amendable in these particulars on proper evidence. Ala. @. 
So. Railroad Co. v. Hawk, 172. 

2. Construction ; charge referring legal question to jury.—lIt is the duty 
of the court to determine whether the summons is an original or 
an alias, and a charge which refers the decision of that question to 
the jury is erroneous. /b6. 172. 


SUPERSEDEAS. 

1. Parties to petition , liahility of assignee for rosts.—When a petition 
is filed for the supersedeas of an execution, sued out by an assignee 
in the name of the original plaintiff, the assignee may be made a 
defendant thereto; and if he comes in voluntarily as a party, and 
is unsuccessful in resisting the supersedeas, costs may be adjudged 
against him, under the general statute (Code, § 3128), as the un 
successful party in a civil suit. HEslava vr. Farley, 214, 

2. Suvreties for costs, hy party re sisting supers deus of ¢ recution.—There 
is no statute which requires the assignee of a judgment, when re- 
sisting the supersedeas of an execution sued out by him in the name 
of his assignor, to give security for the costs if unsuccessful, or 
which authorizes a summary judgment against sureties given by 
him voluntarily; vet he can not assign as error such summary 
judgment against his sureties, since it is not prejudicial to him. 
Th. 214. 

3. When appeal bond operates as supersedeas.—U nder the United States 
statutes regulating writs of error and appeals (Rev. Stat. §§ 1,000 
et seq.), as judicially construed by the Federal courts, the bond 
does not operate as a supersedeas of the judgment, unless it is ap- 
proved by a justice or judge of the Circuit Court, and a copy of 
the writ of error is deposited, for the adverse party, with the clerk 
of said court. (Crowder v. Morgan, 536, 

SURETIES. 

1. Discharge of sureties by judgment discharging principal.—Where a 
tax-collector executed an additional bond, as required on the ad- 
dress of the grand jury (Code, §§ 184-90), on which was one new 
surety besides the sureties on the first bond; and separate actions 
were brought on each bond, and the same breaches assigned for a 
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default covered by each; held, that a judgment on verdict in an 
action on the first bond, in favor of the defendants, operated as a 
discharge of the principal and sureties on the second bond, and 
was pleadable in the action on that bond. The State v. Parker, 181, 

2. Surety’s rights, as against fraudulent and voluntary conveyances.—A 
surety is a creditor, within the meaning of the statute of frauds 
(Code, § 2124), and entitled to protection against fraudulent and 

voluntary conveyances, from the time when his ¢ ontingent liability 
was assumed, although he has no technical right of action until 
he has paid the debt. Keel v. Larkin, 493. 

3. Discharge of surety by tender, or offer to pay by princi val.—A formal 
tender to the creditor, by the wincipel debtor, of the full amount 
of the debt after maturity, wn the refusal of the creditor to accept 
it, discharges the surety ; ; but a general offer to pay, not having 
the formalities of a egal tender, and not definitely refused by the 
creditor, has no legal effect on the liability of the surety, unless 
it operates to his injury or prejudice. Life Association v. Neville, 
517. 

4. Same.—lf the principal debtor was insolvent at the time when such 
informal offer was made and declined, the creditor’s failure to ac- 
cept it operates to the prejudice and i injury of the surety, and there- 
fore discharges him. Jhb. 4/7. 

5. Limitation of * ection’ against sureties on administration bond.—Un- 
der the statate which prescribes six years as the limitation of ‘‘ ac- 
tions against the sureties of executors, administrators or guardians, 
for any misfeasance or malfeasance whatever of their principal, 
the time to be computed from the act done or omittec by their 
principal which fixes the liability of the surety ’’ (Code, § 3226, 
subd. 7); the word actions, being liberally construed, includes a 
summary execution against the surety, on the return of ‘ No prop- 
erty found’ on an execution issued on a decree against his prinei- 
pal; the statute begins to run from the rendition of the decree 
against the principal; and when the decree is revived, no execu- 
tion having onal on it before revivor, the statute is available to 
the sureties as a defense against @ summary execution on the re- 
vived decree, issued more than six years after the rendition of the 
original decree. Vartin ¢. Tally, 23. 

6. Decree against principal; conclusiveness as against sureties. —A de- 
cree rendered against an administrator, on final settlement of 
his accounts, is equally conclusive on his sureties, in the absence 
of fraud or collusion, as to the matters of account, but not as to the 
factum of the bond, or other defenses personal to the sureties ; and 
when such decree is revived against the administrator, the revivor 
is equally conclusive on his sureties, exeept as to such personal 
defenses, although they we =e not parties to such revivor, and had 
no right to appear and defend against it. Ib. 22. 

te Subrogation of sure ties on. note for purchase -money, to rendor’s lien on 
land, as against sub-purchaser who has made payment.—If the sure- 
ties on a note given for the purchase-money of land, having paid 
the balance due on the note, can claim to be subrogated to the 
vendor’s equitable lien on the land, they can not assert that right 
against a sub-purchaser of a portion of the tract, when the pur- 
chase-money paid by the latter has been applied in partial payment 
of the note on which the sureties were bound. Sawyers vr. Ba- 
ke r, 49. 

“SWAMP LAND COMMISSIONERS.” 

1. Relation between; not partners, but tenants in eommon.—The “Sw amp 


Land Commissioners’’ appointed by the governor under the pro- 
visions of the act approved February 24th, 1860 (Sess. Acts 1859- 
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60, p. 117). whose duties were to locate and procure for the State 
patents for the swamp and overtlowed lands donated by act of 
Convress approved Septemby r 28th, 1850, and who were to receive 
as compensation for their services twenty per cent. of the amount 
realized by the State on the subsequent sale of the lands, were not 


partners (afer sese in the compensation to be earned, but rather 
sustained to each other the relation of tenants iIncommon. Powell 
r. Jon " . 

2. Equitable eu created bu agreement. —An agreement among said com- 
missioners, by which one was toadvance moneys deemed necessary 
in the execution of the common business, to be reimbursed. out of 
the Jund provided as compensation When collected, creates a charge 
or Hien on the fund, for the amount so advanced, in the nature of an 
equitable mortgayve ; which len or charge is not capable of enforce- 
ment at_law, and is peculiarly within the jurisdiction of a court ot 
equity. Lh. 89, 

3. Seames lomitation of suet The complainant, one of suid coumiission- 


ers, claiming contribution out of the conrmon fund for moneys 
advanced by him in aid of the common enterprise, which were ‘to 
be refunded to him out of the compensation to be received from 
the State; "’ such claim did not acerue until the money was re- 
ceived, and the statute of limitations did not begin to run against 
him, in favor of the other commissioners, until that time; and the 
bill showing that it was filed within one year after the receipt of 
the money, the claim is not barred by the statute of limitations, 
nor by the staleness of the demand. 74. 392, 

4, Rights of S.S. Houaton’s heirs, ander spree ial statute authorizing suit, 
Under the special statute approved December 17th, 1875, author- 
izing the three surviving commissioners ** and the legal representa- 
tives or heirs of S. 8. Llouston.”’ the deceased commissioner, to 
prosecute a suit in equity against the State, for the purpose of de- 
termining their compensation and adjusting the rival claims of 
other persons (Sess. Acts [873, pp. 65-67), the heirs of said Hous- 
ton only succeeded to his rights, and took his share of the com- 
mon fund charged with all liens to which it was subject in his 
hands. /h, 392. 


TAXES. 


lL. Purchase at tav-sale.—ITeld, on the authority of Oliver v. Robinson, 
58 Ala. 46, that ‘‘ neither the averments nor proofs in this case,”’ 
as to a purchase of lands at a sale for unpaid taxes assessed against 
owners unknown, “are sufficient to effect a devestiture of. title for 
non-pavinent of taxes.”” Gilchrist rv. Shackelford, 7. 

°? Nale of lauds Jor vupaid fuses; A scription of lands in assessment and 

deed: adimissthility of parol evide nee to remore ambiquity.—When 

lands assessed and sold for unpaid taxes are described in the as- 
sessment, and also in the tax-eollector’s deed, as ‘* two-thirds (*. 

of square 30 in Fisher's tract,’’ without any other words of deserip- 
tion or identification, the sale is void for uncertainty and indetinite- 
ness; and the ambiguity being patent, it can not be corrected or ex- 

plained by extrinsic parol evidence. Dane r. Glennon, 160. 

3. Tasr-sale; deed to purchaser, as color of title. —When lands are sold 
for unpaid taxes, the deed to the purchaser, thongh it may be in- 
valid as a conveyance of the title, is color of title, when possession 
has been taken and held under it; and is admissible as evidence 
for the grantee, or one holding under him, to show the extent of 
the possession according to the boundaries therein described. 
Stovall v. Fowler, 77. 
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Conrersion of crops between tenants in comimoa.—A tenant in common 
of crops, selling the entire property in them, is guilty of a conver 
sion, for which the other tenant (or his personal representative, in 
the event of his death) may maintain an action of trover.  Sulli 
van. Lawler, 74. 

Right he ‘omipensation Jo erira servi 3.—Ordinari Vv, one tenant in 
common ean not recover of the others compensation for services 

performed by him in managing or taking care of the property, 

Without a promise, express or implied, to pay for such services ; 

but the rule is otherwise, when he performs extraordinary services 

for the common benetit—services not within the duties required of 


him by law, nor within the contemplation of his co-tenants; for 
all ¢harges and expenditures thus incurred, the right of eontribu- 
tion exists. and may be enforced as an equitable charge on the 
common fund or property. Powell ¢. J , 

‘Swamp Land Commissioners” Lie rite + common.—The 
“Swamp Land Commissioners” appointed by the governor under 
the provisions of the act approved February 24th, 1560 (Sess. Acts 


1859-60, p. 117), whose duties were to locate and procure for the 
State patents for the swamp and overtlowed lands donated by act 
of Congress approved September 28th, 1850, and who were to re- 
ceive as compensation for their services twenty per cent. of the 
amount realized by the State on the subsequent sale of the lands, 
were not partners éuter sese in the compensation to be earned, but 
rather sustained to each other the relation of tenants in common. 


Th. 392. 


TRIAL OF RIGHT OF PROPERTY. 


Wheat will support claim suit.—On the trial of a statutory claim suit, 
the claimant must recover, if at all, on the strength of his own 
title; and it being shown that, at the time of the levy, the prop- 
erty Was in the possession of the defendant in the writ, the claim- 
ant ean only repel the presumption of ownership, arising from 
such possession, by showing title in himself, or by connecting 
himself with the outstanding title of a third person. Pollak & Co. 
re. Grravea, 347. 

What defects in process are available to clatmant.—On a statutory 
trial of the right of property, the claimant ean not take advantage 
of any defects or irregularities in the process which render it mere- 
ly voidable at the instance cf the defendant; but, if the process 
is void on its face, he may defeat the plaintiffs claim by setting 


up such invalidity. Nord/inger vr. Gordon, 239, 


TROVER, 








Conversion of crops between tenants (ncomimon.—A tenant in common 
of crops, selling the entire property in them, is guilty of a conver- 
sion, tor which the other tenant (or his personal representative, in 
the event of his death) may maintain an action of trover. Suwlli- 
rane, Lau le a 7 4. . 

Limitation of action fot conversion, or suit in chance ry Ol Sadie 
demand.—The statutory limitation of an action for the conversion 
of crops, brought by the personal representative of the deceased 
tenant against the surviving tenant in common, is six years (Code, 
63226). Th. 74. 

Conversion hy bailee; when bailor may sue—lt the hirer of a mule 
exchanges the animal for another during the term, without the 
consent or authority of the owner, this is a conversion, for which 
the owner may at once terminate the bailment; and he may sue 
for his mule before the expiration of the term of hiring. Atkin- 
son ¢. Jones, 248. 
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Parol trust; sufficiency of evidence to establish.—A trust in lands, 
created asia. can not be established in equity, unless it is plain 
and unambiguous in its terms, and proved by clear and convincing 
evidence; and a trust in personal property, created verbally, and 
dependent entirely upon oral testimony, can only be established by 
clear and explicit evidence. Bailey v. Irwin, 505, 

Parol trust in lands.—Oral evidence, to overturn a writing in any 
case, must be clear and convincing; and can not be received (Code, 
§ 2199) to engraft an express trust on a conveyance of lands which 
is Absolute in its terms. Aelly v. Karsner, 106. 

Trust in fraud of creditors —When lands are conveyed by a debtor 
to his wife or child, with the intent to place the property beyond 
the reach of his creditors, and to be held in secret trust for his own 
benefit, neither he nor his heirs can enforce the trust. Jb. 106. 

Parties to bill to enforce trust.—When lands are held in trust, ex- 
press or implied, and the cestui que trust dies, the right to enforce 
the trust descends to all of his heirs equally, and all are necessary 
parties to a bill filed for that purpose. J, 106. 

Resulting trust, implied from payment of purchase-money.—A result- 
ing trust in lands, in favor of the person who advances the pur- 
chase-money, the title being taken in the name of another, is mat- 
ter of implication only, and is easily overturned; and when the 
money is advanced by a husband (or father), and title taken in the 
name of the wife (or child), the presumption arises that an ad- 
vancement was intended. /h. 106, 

Implied trust; against erecutor, purchasing at his own sale, or from 
his vendee.—A purehase of lands by an executor at his own sale, 
whether directly in his own name, or indirectly through the ageney 
of a third person, and whether made under an order of court or a 
power in the will, will be set aside in equity, at the mere election 
of the parties in interest, if seasonably expressed; but, having 
made a fair sale toa third person, he may afterwards purchase 
from his own vendee, and thereby acquire a good title, though the 
transaction will be jealously scrutinized by a court of equity. 
Foxworth vr. White, 724. 

Same; agaiust attorney, purchasing at sale under execution in favor 
of client. —An attorney, having recovered a judgment for his client, 
and having the control thereof, can not, without the consent of his 
client, express or implied, become the purchaser of lands at a sale 
under execution issued thereon; and if he does so purchase, he 
becomes, like any other agent, a trustee for his client. Such a 
trust arises by operation of law, and continues until barred by 
lapse of time, or until terminated by an election to ratify the pur- 
chase, thereby giving it validity. vearce v. Gamble & Bolling, 341. 





Same; who mecy enforces such trust.—A receiver, appointed by the 


Chancery Court, succeeding to all the rights and remedies of the 
client, and authorized to sue, may filea bill to enforce this implied 
trust against the attorney; and the onvs ison the attorney to show 
that the right has been lost by Jaches, or that the purchase has 
been ratified. Jhb. 3412. 

RY. 

In mortgage debt; who may plead.—It may be seriously ques- 
tioned, under the decisions of this court, whether a mortgage can 
be impeached on the ground of usury in the secured debt, by any 
other person than the mortgagor himself, or his personal represent- 
ative; though the current of modern authority supports the con- 
trary view. Butts vr. Broughton, 294. 


VARIANCE. See Evipence, 72-74. 
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1. Warranty on sale of goods.—In the absence of fraud, the general rule 

of the common law is, that the buyer of goods takes them at his 

own risk, in the absence of an express warranty, unless a warranty 

is s implied from the nature and circumstance of the sale. Gachet 
Warren & Burch, 288. 

Seam on sale of goods by description.—When goods are sold by de- 
scription, and the buyer has not an opportunity of inspecting them, 
it is of the essence of the contract that the goods delivered shall 
answer to the description; and there is also an implied warranty 
that the article furnished shall be merchantable. Jb. 288. 

3. Same, on sale by manufacturer or dealev.—When a manufacturer or 

dealer contracts to supply an article which he makes, or in which 
he deals, knowing that the purchaser wishes to apply it to a par- 
ticular purpose, and ‘necessaril\ trusts to his judgment or skill, 
there is an implied warranty on his part that the article shall be 
reasonably fit for the purpose to which it is to be applied; but, if 
he contracts to sell a known and described article, and delivers 
that article, though he may know that the purchaser intends it for 

a specific purpose, there is no implied warranty that it is suitable 

for that purpose. Jb, 288. 

4. Same, on sale by sample.—On a sale of goods by 

only warrants that the bulk of the 
with the sample. Jb. 288. 

Sale of machinery; admissibility of parol evidence to affect writing; 

burden of proof as to fraud or misrepresentatian; 


sample, the seller 
woods delivered shall correspond 


on 


defe HuSsES available 
to purchaser.—On a sale of machinery by a manufacturer, the con- 
tract being reduced to writing, and the machinery delivered corres- 
ponding with the description therein contained, parol evidence is 
not admissible, in the absence of fraud or misrepresentation, to 
vary the terms of the writing; the burden of proving fraud or mis- 
representation is on the purchaser: and not being established by 
the evidence, he can not resist the payment of the agreed price, 
when there is no warranty, because the machinery was found to 
be unsuitable for the particular purpose for which it was intended. 
Whitehead v. Lane & Bodl y Company, 39, 
6. Description of premises in conceyance.—When a conveyance of lands 
contains a particular description of the premises conveyed, by 
which they can be clearly identified, the insertion of other descrip- 
tive words, which are inapplicable. or incapable of definite appli- 
cation, will not be allowed to defeat it. 7h. 29. 


7; Contract for sale of lands; » if / ” lexe iplion 1.—A W ritten 
agreement to sell *‘ forty acres of land,’ without other descriptive 
words, is void for ye bite Thompson ¢. Gordo p55. 

S. Parol evide nce re moving ¢ ue hiquity, | { f Yong wit I s ld. -- As to 


the sufficiency of the p: ne evidence adduce ceil 3 in this case, , showi ing 

the particular tract of land of which the purchaser was placed in 

possession, and thereby removing the uncertainty and ambiguity 
of description contained in the written contract, the court expresses 
no opinion, but cites the following cases: Chambers v. Ringstag, 
60 Ala. 140; Ellis r. Burden, 1 Ala. 458; Mead v. Parker, 115 Mass. 
413; Holmes v. Evans, 48 Miss. 247. Th. 455. 

9 Purchase pendente lite.—A purchaser of land from a party to a pend- 
ing suit, in which the title or an interest therein is involved, is 
concluded by the decree afterwards rendered, to the same extent 
that his vendor is concluded. Moon's Adm’r ¢. Crowder, 79 


10. Construction of deed, as to quanti ity of lan d conveyed, —Where the 


lands conveyed by a deed are described by their subdivisions and 
numbers in the United States surveys, including fractional parts 
of several sections, with the words added, ‘‘making in all five 
hundred and twenty-seven acres,’’ followed by a designation of 
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the boundary lines on each side, as indicated by the adjacent lands 
and the river, and the price paid is a gross sum; the words speci- 
fying the quantity are mere matter of description, and not 2 cove- 
nant warranting the quantity. Rogers v. Peebles, 529, 

Wl. Effect of ad + possession on conrevance.—To avoid a conveyance 
of lands made by one who is out of possession, on the ground of 
adverse possession in another, it is not necessary that the adverse 
possesso uld have color of title, noris it sufficient to show 

only the exercise of acts of ownership by him; to avoid the con- 


veyanet ” must be in adverse possession, “exercising acts of 
ownership, and claiming to be rightfully in possession.”” Hames 
vr. Rernast ‘ / 

+4 dudis cal sels pert wv ected 0/ nant hid i ude xi possession.—A 
judicial sale—that is, a sale made by @ publie officer, under legal 
process—is not within the doctrine against maintenance, and its 
validity is not affected by the fact that the land is at the time in 
the possession of a third person, claiming adversely to the defend- 

j} Lt 


race, 


ant In the process : 
13. Protection extended to bona fide purchaser without notice.—A_ pur- 

chaser in yvood faith. and for valuable consideration, of lands 

chargeable with an outstanding equity, of which he had no notice 

until after he had paid the purchase-money, will be protected 
inst it in a court of equity. Turner rv. Wilson, 361 


wivall 





14. Possession as eridence of title; unrecorded deed.—The open; notori- 
ous, and exclusive possession of land by a purchaser, claiming the 
land as his \ the ih holding under an unrecorded deed, is con- 


structive notice of his title, whether it be legal or equitable; but, 
if the purchaser and his vendor are both in possession when the 


j 
deed is executed, and there is no change In the possession after its 
execution, a third person would not be charged with constructive 

notice of the deed, and would be entitled to protection against it. 
15. Posses ( lence of title, and protection to possessor against sub- 
tine hranee.—The open, notorious, and exclusive posses 
sion of land by a purchaser, claiming it as his own, whether in 
trust or otherwise, is constructive notice to all the world of his 
title, whether it be legal or equitable; and he is entitled to protec- 
tion against a mortgage subsequently executed by his vendor, and 
against any one claiming under such mortgage. Sawyers v. Ba- 


t, P 
Ker, 4:4 


VENIRI See Crivwisan Law, 23, 24. 
VENU} See Criwi~nat Law, 10. 
VERDICT. 


1. Amendment of verdict.—A general verdict is always sufficient, 
when it responds in substance to every material fact involved in 
the issue ; and the court may put it in proper form, with or without 
the consent of the jury; but, when the verdict is defective in sub- 
stance, the court has no power to amend it, but should send the 
jury back for further deliberation; and if it is received, and the 
jury discharged, the court has no power to convene the jurors on a 
subsequent day, and let them pertect it. St. Clair rv. Caldwell & 
Riddle, 527. 

2. Same; form and sufficiency.—In detinue, or the corresponding stat- 
utory action for the recovery of personal property in specie, brought 
by two plaintiffs suing jointly, both must recover, or neither can ; 
and a claim to the property being interposed by a third person, a 
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verdict in favor of one of the plaintiffs only is defective in substance, 
and ean not be amended by the court; nor can it be amended by 
the jury, on a subsequent day, after they have been discharged. 


Th. 527. 


WATER-COURSES. 


s) 


Navigable river; what constitutes. —Every stream which, in its nat- 
ural state, and with its ordinary volume of water, is capable of be- 
ing used for the purposes of commerce, for the transportation of 
the products of the fields, forests or mines on its banks, ina mar- 
ketable condition, is publie for the purposes of navigation; and it 
is not- necessary that the ordinary state of the waters should ren- 
der them navigable continuously at all seasons of the vear. 
Walker v. AMen, 456 

What streams are narigable.—All tidal streams are, pi rma faci, 

public and navigable; and all streams above tide-water, not 

treated as navigable in the surveys made under the authority of 
the United States, are, prima faci, private, not navigable, and 


not subject to a publie right of floatage Th. 450, 

Name; question of law and fact,—Whether a stream is navigable or 
not. is a mixed question of law and facts but, when the facts are 
ascertained, it becomes a auesiton of law. Th, 456, 

Same; judicial knowledqe.—The court judicially knows that there 
are no tidal streams in Jackson county: and Paint-Rock river is, 
prine facie, not a pudlie navigable stream. Jh. 456, 

Injuinetion against obstruction of Lie river. —The obstruction of 
the navigation of a public, navigable river, is a public nuisance, 


Which a eourt of equity will enjoin and restrain at the instance of 
a citizen who is suffering, or wil 
Th. 45 


Nerv pee / 


| suffer irreparable injury. 
: burden of proof, and sul af arerméents.—When a party 
Claims that a stream above tide-water, which was not treated as 


navigable by the United States survevors, is in fact publie and 


lavigable, the ovvs of proof rests on him; and he must also state 
facts from which the court can draw the conclusion that the stream 
is navizable An averment in the bill that the stream ‘is a nav- 


igable river,’ is merely the statement of a legal conclusion; and, 
coupled with the additional averment that complainant has used 
it, for the floatage of saw-logs, for a period of eighteen months be- 
fore the filing of his bill, without more, is not sufticient to show 
that the stream is navigable. J). 45+ 
Fase ment for Hou of waters Jrou pper lands to lower.— Whe ntwo 
adjacent tracts of land belong to different persons, the upper or 
dominant tract has a natural easement or servitude in the lower, 
for the discharge of all waters falling or accumulating from natu- 
ral causes on the surface; and any interference with this right, or 
obstruction of it, by the owner of the lower tract, by the erection 
of an embankment on his own land, whereby the waters are 
thrown back upon the uppertract, or their natural How obstructed, 
is a private nuisance which #& court of equity will enjoin and abate. 
Nininge rr. Norwood, rr 


WILLS. 


Re fe rence to another paper, as part the reof.—A testator may, in his 
will, so refer to another instrument or writing executed by him, as 
to make it part of his will, as if incorporated therein; but, to have 
this effect, the reference must be so clear and distinct as to leave 
no reasonable ground for mistake as to his intention. Matthews vr. 
MeDade, 87?. 
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2. Conclusiveness of probate, as to testamentary character of paper.—A 


deed of trust making a partial disposition of his property, having 
been executed by the testator on the same day with his will, at- 
tested by the same witnesses, and admitted to probate with the 
will, as a part thereof, one of the executors being also made trustee 
in the deed ; the probate is conclusive as to the testamentary char- 
acter of the deed, until reversed on appeal, or successfully con- 
tested by bill in equity under statutory provisions (Code, § 2336). 
Ib. $77. 

3. Probate of will, and revocation thereof, in Louisiana.—A proceeding 
to revoke the probate of a will, like an application for its probate, 
is a proceeding in rem; and notice thereof to non-resident persons 
who are interested must, of necessity, be constructive, as author- 
ized by law; and under the faws of Louisiana, as proved in this 
case, this constructive notice is given by the appointment of a 
curator to represent and protect the interests of such non-residents. 
Martin v. King, 354. 

4. Keeping estate together under will; whether personal trusts or execu- 
torial duties are conferred.—Testamentary provisions authorizing 
and directing an executor to keep the estate together for the term 
of ten years, cultivating the lands with the labor of slaves, and, at 
the expiration of that term, to sell all the property not specifically 
bequeathed, and divide the proceeds of sale among the several leg- 
atees, construed in the light of the statutory provisions which, in 
1863-4, authorized the Probate Court to confer similar powers on 
executors, do not impose personal trusts upon the executor, but 
duties and powers strictly executorial, which he could not exer- 
cise without the grant of letters testamentary, and which might 
be exercised by an administrator with the will annexed. Foxworth 
v. White, 224. 


WITNESS. 


1. Competency of child as witness.—A child, between eleven and 
twelve years of age, being offered as a witness in this case, and 
being examined by the court to test her competency, ‘* manifested 
an entire want of instruction as to the nature and effect of an oath, 
of all religious training, and utter ignorance of a Supreme Being, 
the rewarder of truth and the avenger of falsehood:”’ saying that 
she had never heard of God, heaven or hell, and did not know that 
she would punished, if she swore falsely, otherwise than by being 
put in jail. Held, that the court erred in permitting her to testify 
asa witness. Beason v. The State, 191. 

> - Disqualification of infamous person as witness. —A conviction of an 
infamous offense disqualifies a person as a witness, but the mere 
finding of a true bill against him does not have that effeet. Powell 
v. The State, 194. , 

3. Same.—A conviction of the common-law offense of larceny renders 
& person incompetent as a witness; but a conviction of the stat- 
utory offense of embezzlement does not have that effect, unless the 
particular act would have been larceny at common law. P. & M. 
Tnusurance Co. v. Tunstall, 142. 

4. Same; presumption in favor of judgment.—When objection is made 
to the competency of a witness, on account of a conviction of em- 
bezzlement, and the objection is sustained by the court below, this 
court will indulge the presumption, unless the record repels it, that 
the act would have been larceny at common law. Jb. 142. 

5. Objection to competency of witness; when made, or waived.—Cross- 
examining, without objection, a witness whose deposition is taken, 
is a waiver of objection to his competency ; but, when there is no 
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cross-exaniination, or filing of cross-interrogatories, the objection 
may be made at any time before the trial is begun. Jb. 142. 

Compe tency of party to testify as to transactions with deceased person. 
Under a bill to foreclose a mortgage, the mortgagee can not testify 
as to any transactions between himself and the deceased mort- 
vavgor. Junkins ". Love lace . 303, 

Same.—Under a bill to enforce an alleged lien on land, filed by the 
personal representative of the deceased vendor, the defendant is 
incompetent to testify in his own behalt, as to any transactions be- 
tween himself and the decedent (Code, § 3058), unless called to 
testify by the complainant. Binford’s Adu’r vr. Dement, 491. 

Proof of transactions with decedent: who may testify as to.—When a 
homestead exemption is claimed by the widow and infant children 
of the deceased defendant in execution, and their claim is contested 
by the plaintiff, a surety who is bound for the debt on which the 
judgment is founded, though not a party to the contest, is incom- 
petent to testify to any transactions between the plaintiff and the 
deceased defendant (Code. § 3058), since he is beneficially in- 
terested in the result. Ave] vr. Larkin, 49. 

Tinpeaching witnhess by proof of fo er festimony.—The statements 
contained ina bill of exceptions, reserved,on a former trial, are not 
competent evidence to contradict the testimony of a witness on a 
subsequent trial. S.&N. Ala. Railroad Co. v. Wood, $51. 

An affidavit made 
by a witness in another suit can not be received to impeach his 
testimeny as given orally, unless the two statements are contra- 
dictory and irreconcilable as to a material matter. Callan rv. Me- 
Daniel, M6, 

Tinpeaching and sustaining witness.—When the testimony of a wit- 
ness has not been impeached, evidence should not be received 
to sustain his credibility. Woon’s Adim’r un Crowde P, 79. 

To what witness nay testify.—A witness may testify, as a fact, that 
he ** knew and recognized the walk ”’ of another person. Beale +. 
Posey, 222, 

Same.—On a trial under an indictment for infanticide, a witness 
who examined the dead body of the child may, though not an ex- 
pert, testify that he ‘‘ considered it fully developed ;”’ this being a 
matter of fact open to observation, and the witness being subject 
to cross-examination as to his use of the words and his knowledge 
of their meaning. JZubbard v. The State, 164, 

Proot of handwriting hy comparison.—When the genuineness of al 
Writing or signature is disputed, extraneous writings, though ad- 
mitted to be genuine, can not be presented to the court or jury, 
nor shown toa witness, that he may institute a comparison between 
them and the disputed one. Voon’s Adm’r v. Crowder, 79. 

Same.—A_ person who has seen another write, or who knows his 
handwriting, may express his opinion as to the genuinenness of a 
disputed signature, though he be not an expert; and experts may 
vo turthermay institute comparisons between the disputed writ- 
ing and those admitted to be genuine, and give their opinion 
whether both were written by the same person, or whether a par- 
ticular writing or signature is genuine or forged. Ib. 79. 

Map, or diagram; when admissible as evridence.—A surveyor, or ex- 
pert, testifving as to the form, configuration, or dimensions of the 
land in controversy. may introduce a map or diagram, made by 
himself, to aid in making his testimony intelligible ; and sueh map 
or diagram may then be submitted to the jury, to aid them in un- 
derstanding or remembering his testimony. Butsuch map or dia- 
gram is not prima facie or presumptively correct, unless prepared 
by a county surveyor, after notice to the party in adverse interest, 





Tin pre “ hing witness hy p ‘oot of former statements, 
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as provided by the statute (Code, § 868); and not having been so 
prepared, but made by the witness without having the title-papers 
before him, and admitted by him, on examination of the deeds, to 
be incorrect, it should not be allowed to go to the jury for any pur- 
pose. Humes v. Bernstein, 5 46. 














